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In the Court of Appeals of the District of 

Columbia 
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¥ 


Andrew W. Mellon, Secretary of the 
Treasury of the United States, ap¬ 
pellant 

V, 


No. 4273 


Minneapolis, St. Paul & Sault Sainte 
Marie Railway Company, a Body Cor¬ 
porate, et al., appellees. 


BKIEF FOR APPELLANT 


STATEMENT OF FACTS 

This is an appeal by appellant. Secretary of the 
Treasury, defendant below, from a decree holding 
that the Secretary was not authorized under an}" 
law of the United States to require the appellee 
railroads, plaintiffs below, to pay extra compensa¬ 
tion for overtime services of customs inspectors in 
connection with the unlading, receiving, or exami¬ 
nation of passengers’ baggage at points on the in¬ 
ternational border between Canada and the United 
States, and enjoining the Secretary from attempt¬ 
ing to collect such compensation. 

( 1 ) 


On May 16, 1921, the appellee, Minneapolis, St. 
Paul & Sault Sainte Marie Railway Company, 
tiled a bill in equity in the court below praying a 
similar injunction against the Secretary of the 
Treasury, who was seeking to collect such compen¬ 
sation under authority of the Act of Congress of 
February 13, 1911 (36 Stats. 901), as amended by 
the Act of Congress of February 7, 1920 (41 Stats. 
402). (Rec. p. 1.) The injunction prayed was is¬ 
sued (Rec. p. 31), and on appeal affirmed by this 
court, in an oi)inioii holding that said Act of Con¬ 
gress as amended api)lied only to water carriers, 
and not 'to lines of railroads. {Mellon v. Minne¬ 
apolis, St. Paul and S. S. M. Rij., 52 App. D. C. 
246.) 

Prior to the argument on the former appeal, but 
subsequent to the eiiiry of the decree for injunction 
there ai)pealed from, the Tariff Act of 1922 was en¬ 
acted, which, we contend, vested in the Secretary 
the authority to do the things forbidden by the in¬ 
junction. This statute was not called to the atten¬ 
tion of this court on the foiTner argument, for the 
reason that it could in no way affect that appeal, 
inasmuch as the decree there complained of was 
limited to the Act of 1911, as amended, and the 
question presented was not rendered moot, since a 
decision was necessarv^ to determine whether the 
compensation accrued prior to the passage of the 
Tariff Act could be collected. 

The Secretary undertook to collect compensation 
under the Tariff Act, whereupon the appellee. 
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Minneapolis, St. Paul and Sault Sainte Marie Rail¬ 
road, on February 29,1924, filed in the same suit, a 
supplemental petition praying for an injunction 
against such collection. (Rec. p. 34.) The other ap¬ 
pellees joined in an intervening petition praying 
similar relief. (Rec. j). 38.) Motions to dismiss the 
supplemental and the interv^ening petitions were 
inter 2 )osed (Ree. p. 44) which were overruled, and, 
the Secretary electing to stand on these motions, a 
final decree was entered as prayed in the j^etitioiis 
(Rec. i>. 48), from which decree the case is here on 
appeal. 

The facts alleged nec(‘ssary to a consideration of 
tliis a 2 )i)eal are few. The ai)pellee railroads opt‘rate 
passenger trains which enter the United States at 
points on the international border between Canada 
and the United States at night and on Sundays and 
holidays (Rec. j^p. 34, 38, 39) and the Secretary is 
threatening that, unless a])i)ellees i^ay the extra 
compensation of customs ins 2 )ectors for overtime 
services in connection with such examination at 
such times and places, the service at night and on 
Sundays and holidays will be withdrawn (Rec. pp. 
36, 41). 

ASSIGNMENTS OF ERROR 

(1) That the court erred in entering herein the 
final decree on the su23jjlemental and inteiwening 
petitions. 

(2) That the court erred in holding that the per¬ 
manent injunction entered in this cause on behalf 
of plaintiff. The Minneapolis, Saint Paul & Sault 
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Sainte Marie Railway Company, by decree of the 
court entered on the second dav of July, 1921, was 
not in any way modified, changed or affected by the 
Tariff Act of September 21, 1922. 

(3) That the court erred in holding that no law 
of the United States requires the plaintiff or the 
inter\Tning petitioners to pay extra compensation 
for overtime services of customs officers or em¬ 
ployees in connection with the unlading, receiving, 
or examination of passengers’ baggage transported 
from Canada on trains running over the lines of 
railroad of plaintiff or intervening petitioners and 
entering the United States at points on the inter¬ 
national border between Canada and the United 
States between the hours of five p. m. and eight 
a. m. or at night, as defined in the Tariff Act of 
September 21, 1922, or on Sundays or holidays. 

(4) That the court erred in not holding that the 
said pennanent injunction heretofore entered in 
this cause w’as dissolved by the said Tariff Act 
of 1922. 

(5) That the court erred in not holding that the 
said Tariff Act of 1922 requires plaintiff and the 
intervening petitioners to pay extra compensation 
for overtime services of customs officers and em¬ 
ployees in connection wuth the unlading, receiving, 
and examination of passengers’ baggage trans¬ 
ported from Canada on trains running over the 
lines of railroad of plaintiff and intervening peti¬ 
tioners and entering the United States at points 



on the international border between Canada and the 
United States between the hours of five p. m. and 
eight a. m. and at night, as defined in said Tariff 
Act of 1922, and on Sundays and holidays. 

(6) That the court erred in issuing the injunc¬ 
tion herein on the supplemental and interv^ening 
petitions. 

(7) That the court erred in overruling defend¬ 
ant’s motions to dismiss the supplemental and in- 
teiwening petitions. 

(8) That the court erred in not dismissing the 
supplemental and intervening petitions. 

ARGUMENT 

Point One 

The decree of injunction involved in the former 
appeal has no bearing on the questions presented 
in this case. It was bv its terms limited to the Act 
of 1911, as amended, but if it were not, it must be 
construed in the light of the case made out by the 
pleadings. (Comvay v. Taylor^s Executors, 1 
Black, 603, 632.) With the passage of the Tariff 
Act of 1922, approved September 21, 1922 (42 
Stats. 858), the executory poidion of the decree 
became unenforceable {Pennsylvania v. Wheeling 
(f- Behnont Bridge Co,, 18 How. 421), and the de¬ 
cree only remained opei*ative for the purpose of en¬ 
joining the collection of compensation which had 
accrued pi ior to the passage of the Tariff Act. 
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Sections 450 and 451 of the Tariff Act, the con¬ 
struction of which is involved in this proceeding, 
read as follows: 

Sec. 450. Same [unlading^—Sundays and 
holidays ,—No merchandise, baggage, or 
l)ass(‘ngers arriving in the United States 
from any foreign port or place, and no 
bonded merchandise* or baggage being trans- 
])orted from one port to aiiotlu*!*, shall be un¬ 
laden from the (*arrying vessel or vehicle 
Sunday, a holiilay, or at night, except under 
s])(’cial license, granted by the (‘ollector un¬ 
der such regulations as the Secretary of the 
Treasury may ])rescribe. 

Se(’. 451. Same — Bond, — Before anv such 

i 

S])ecial li(‘ense to unlade shall be granted, 
tlie master, owner, or agent of such vess(‘l or 
v(‘hi(M(* shall lx* recinired to give a bond in a 
j)enal sum to be lixed by tlu* coll(‘etor con- 

ditioiu'd to ind(‘mnifv the United States for 

• 

any loss or liability which might occur or be 
oc'casioned by reason of the granting of such 
spe(‘ial license and to |)ay the comi)ensation 
and exi)enses of the customs officers and em- 
j)loyees whose services are recjuired in con- 
n(*ction with such unlading at night or on 
Sundav or a holidav in accordance with the 
))rovisions of section 5 of the Act entitled 
“An Act to provide for the lading or unlad¬ 
ing of vessels at night, the preliminary entry 
of vessels, and for other purposes,” ap- 
])roved February 13, 1911, as amended. In 
lieu of such bond the owner, or agent, of any 
vessel or vehicle or line of vessels or vehicles 
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may execute a bond in a penal sum to be 
fixed by the Secretary of the Treasuiy to 
cover and include the issuance of special li¬ 
censes for the imlading of vessels or vehicles 
belonging to such line for a period of one 
year from the date thereof. 

Section 5 of the Act of February 13, 1911, as 
amended by the Act of February 7, 1920 (41 Stats. 
402), referred to in the preceding section of the 
Tariff Act, reads as follows: 

Sec. 5. That the Secretary of the Treas¬ 
ury shall fix a reasonable rate of extra com¬ 
pensation for overtime services of inspectors, 
storekeejjers, weighers, and other customs 
officers and employees who may be required 
to remain on dutv between the hours of 5 
o’clock postmeridian and 8 o’clock ante¬ 
meridian, or on Sundays or holidays, to per¬ 
form services in connection with the lading 
or unlading of cargo, or the lading of cargo 
or merchandise for transportation in bond 
or for exportation in bond or for exportation 
with benefit of drawback, or in connection 
with the receiving or delivery of cargo on or 
from the wharf, or in connection with the 
unlading, receiving, or examination of j^as- 
sengers’ baggage, such rates to be fixed on 
the basis of one-half day’s additional pay for 
each two hours or fraction thereof of at least 
one hour that the overtime extends beyond 5 
o’clock postmeridian (but not to exceed two 
and one-half days’ pay for the full period 
from 5 o’clock postmeridian to 8 o’clock ante- 

3627ft—25-2 
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meridian), and two additional days’ pay for 
Sunday or holiday duty. The said extra 
compensation shall be paid by the master, 
owner, agent, or consignee of such vessel or 
other conveyance whenever such special 
license or permit for immediate lading or un¬ 
lading or for lading or unlading at night, or 
on Sundays or holidays shall be granted to 
the collector of customs, who shall pay the 
same to the several customs officers and em¬ 
ployees entitled thereto according to the rates 
fixed therefor by the Secretary of the Treas¬ 
ury: Provided, That such extra compensa¬ 
tion shall be paid if such officers or em¬ 
ployees have been ordered to repoii: for duty 
and have so reported, whether the actual lad- 
in, unlading, receiving, delivery, or examina¬ 
tion takes place or not. Customs officers act¬ 
ing as boarding officers and any customs offi¬ 
cer who may be designated for that purpose 
by the collector of customs are hereby au¬ 
thorized to administer the oath or affirma¬ 
tion herein provided for, and such boarding 
officers shall be allowed extra compensation 
for services in boarding vessels at night or 
on Sundays or holidays at the rates pre¬ 
scribed by the Secretary of the Treasury as 
herein provided, the said extra compensa¬ 
tion to be paid by the master, owner, agent, 
or consignee of such vessel: Provided fur¬ 
ther, That in those ports where customary 
working hours are other than those herein¬ 
above mentioned, the Collector of Customs 
is vested with authority to regulate the hours 
of customs employees so as to agree with pre- 


vailing working hours in said ports, but 
nothing contained in this proviso shall be 
construed in any manner to affect or alter 
the length of a working day for customs em¬ 
ployees or the overtime pay herein fixed. 

Approved, February 7,1920. 

The first four sections of the Act of 1911, read 
follows: 

Section 1. That upon arrival at any poii: 

in the United States of anv vessel or other 

%> 

conveyance from a foreign port or place, 
eitlier directly or by way of another port in 
the United States, or upon such arrival from 
another port in the United States of any 
vessel or other conveyance belonging to a 
line designated b}^ the Secretary of the 
Treasury as a common carrier of bonded 
merchandise, and, after due report and 
entry of such vessel in accordance with ex¬ 
isting law or due report, under such regula¬ 
tions as the Secretarv of the Treasurv mav 
prescribe, of the arrival of such other con- 
vevances the collector of customs, with the 
concurrence of the naval officer at ports 
where there is a naval officer, shall grant, 
upon proper application therefor, a special 
license to lade or unlade the cargo of any 
such vessel or other conveyance at night; 
that is to say, between sunset and sunrise. 

Sec. 2. That the master of any vessel 
from a foreign port or place, upon arrival 
within a customs collection district of the 
United States, bound to a port of entry in 
such district, may make preliminaiy entry 
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of the vessel by making oath or affirmation 
to the truth of the statements contained in 
his original manifest and delivering his said 
original manifest to the customs officer who 
shall board such vessel within such district, 
with a copy of said original manifest for the 
use of the naval officer at poi*ts where there 
is a naval officer; whereupon, uj)on arrival 
at the wharf or place of discharge, the lad¬ 
ing or unlading of the cargo of such vessel 
may proceed, by both day and night, under 
such regulations as the Secretary of the 
Treasuiy may prescribe. 

Skc. 3. That before any such special 
license to lade or unlade at night shall be 
granted and before any permit shall be 
issued for the immediate lading or unlading 
of any such v(‘ssel after preliminary entry, 
as hereinbefore provided, either by day or 
by night the master, owner, agent, or con¬ 
signee of such vessel or other conveyance 
shall make proper a})plication therefor and 
shall at the same time execute and deliver to 
the United States, through the collector of 
customs, a good and sufficient bond, in a 
penal sum to be approved by the said col¬ 
lector, conditioned to indemnify and save the 
United States harmless from anv and all 
losses and liabilities whicli mav occur or be 
occasioned by reason of the granting of such 
special license or the issuing or granting of 
such permit for immediate lading or unlad¬ 
ing; or the master, owner, agent, consignee, 
or probable consignee, as aforesaid, may ex¬ 
ecute and deliver to the United States, in 


like manner and form, a ^ood and sufficient 
bond, in the penal sum of fifty thousand dol¬ 
lars, conditioned to indemnify and save the 
United States harmless from any and all 
losses and liabilities which may occur or be 
occasioned by reason of the granting of such 
special licenses and the issuing or granting 
of such permits for immediate lading or un¬ 
lading by day and night during the period 
of six months. 

Sec. 4. Such application having been duly 
made and the required bond having been 
duly executed and delivered, special license 
or licenses to lade or unlade at night after 
regular entry of vessels, and due report of 
* other conveyances, may be granted, and a 
permit or permits may be issued for the im¬ 
mediate lading and unlading, by day and 
night, of vessels admitted to preliminary 
entry, or of other conveyances of which due 
report of arrival has been made: Provided, 
That the provisions of this act shall extend 
and be applicable to any vessels or other con¬ 
veyances bound to a port of entry in the 
United States to be unladen at a port of 
delivery or to be unladen at a place of dis¬ 
charge designated by the Secretary of the 
Treasury under the provisions of section 
twenty-seven hundred and seventy-six of the 
Revised Statutes as amended: Provided 
further, That when preliminary entry of a 
vessel shall be made by the master as herein 
provided he shall not be relieved from mak¬ 
ing due report and entry of his vessel at the 
customhouse in accordance with existing law, 
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and any liability of the master or owner of 
any such vessel to the owner or consignee of 
any merchandise landed from her shall not 
be affected by the granting of such special 
license, but such liability shall continue until 
the merchandise is properly removed from 
the dock whereon the same mav be landed. 

These four sections, however, are repealed by 
Section 643 of the Tariff Act. 

It was contended by counsel for the appellees in 
the court below that Sec. 5 of the Act of 1911, as 
amended, having been held by this court, when 
construed in the light of the first four sections of 
that act, now repealed, to refer only to carriers by 
water, it must be given the same interpretation now 
when construed in connection with the Tariff Act 
into which it has been incorporated by reference. 
The first question therefore which arises in this 
appeal, is the effect of such an incorporation. 

Where one statute adopts the particular 
provisions of another by a specific and 
descriptive reference to the statute or pro¬ 
visions adopted, the effect is the same as 
though the statute or provisions adopted had 
been incorporated bodily into the adopting 
statute. * ♦ ♦ Where a statute is in¬ 

corporated in another, the effect is the same 
as if the provisions of the former were re¬ 
enacted in the latter, for all the purposes of 
the latter statute. Sutherland on Statutory 
Construction, p. 787. 

In Panama Railroad Co, v. Johnson, 264 U. S. 
375, 391, and 392, the question involved related to 
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the right of a seaman to bring an action on the 
common-law side of a district court of the United 
States against the owner of a ship on which he was 
serving, to recover damages for personal injuries 
suffered while in the line of duty at sea. The right 
of recovery was based expressly on Section 20 of 
the act of March 4,1915 (38 Stat. 1185), as amended 
by Section 33 of the act of June 5, 1920 (41 Stat. 
1007), which states in part: 

That any seaman who shall suffer personal 
injury in the colirse of his emplo 3 unent may, 
at his election, maintain an action for dam¬ 
ages at law, with the right of trial by jury, 
and in such action all statutes of the United 
States modifying or extending the common- 
law right or remedy in cases of personal in¬ 
jury to railway employees shall apply. 

In its decision the court said at page 391: 

Criticism is made of the statute because it 
does not set foi*th the new rules but merely 
adopts them by a generic reference. But 
the criticism is without merit. The refer¬ 
ence, as is readily understood, is to the Em¬ 
ployers’ Liability Act of April 22, 1908, C 
149, 35 Stat. 65, and its amendments. This 
is a recognized mode of incorporating one 
statute or system of statutes into another, 
and serves to bring into the latter all that is 
fairly covered by the reference. 

The court also said at page 389: 

The source from which the new rules are 
drawn contributes nothing to their force in 
the field to which they are translated. In 
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port a large number of passengers at less than the 
cost of the service. 

The court found that the statute in question was 
in force when the company took its charter; and 
that by the act of incorporation the company was: 

Sul),ject to all the duties, liabilities and 
lestrictions set forth in all general laws now 
or h(‘reafter in force relating to street rail¬ 
way companies, except, etc. 

In delivering the opinion of the court Mr. Justice 
Holmes used the following language: 

If the charter, instead of writing out the 
requirements of Rev. L. 112, Sec. 72, re¬ 
ferred si)ecifically to another document 
expressing them, and purported to incorpor¬ 
ate it, of course the charter would have the 
same effect as if it itself contained the words. 
If the document was identified, it would not 
matter what its own nature or effect might 
be, as the force given to it by reference and 
incorporation would be derived wholly from 
the charter. The document, therefore, might 
as well be an unconstitutional as a constitu¬ 
tional law * * *^ But the contents of a 
document may be incorporated or adopted 
as well by generic as by specific reference, if 
only the purport of the adopting statute is 
clear * * *. 

In the case of People v. Crossly, 261 Ill. 78, 85, 
the court was called upon to construe a statute au¬ 
thorizing the organization of high school districts. 
Sec. 5 of the statute provided that the Board of 
Education created thereby should have all of the 
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powers and duties of boards of education under the 
general school law. Speaking of the effect of such 
an incor})oration by reference, the court said: 

The effect of this section is to incorporate 
into the act all of those sections of the gen¬ 
eral school law relating to the powers and 
duties of boards of education as the same ex¬ 
isted at the time the act in question was 
passed. This is simply the familiar legisla¬ 
tive process of adopting certain portions of 
another statute by reference. * * * The 

effect of such reference is the same as though 
the statute or the provisions adopted had 
been incorporated bodily into the adopting 
statute. (2 Sutherland on Stat. Const. 405.) 

To the same effect see: 

State V. Board, 170 Ind. 595, 619. 

Nunes v. Wellesck, 75 Ky. 363, 367. 

This could, on the former appeal {Mellon v. Min¬ 
neapolis, etc., Ry., 52 App. D. C. 246) in holding 
that Section 5 of the Act of 1911, as amended, was 
limited to baggage arriving by vessel or other 
water craft, did so upon the authority of the de¬ 
cision of the Supreme Court of the United States in 
International Ry. Co. v. Davidson, 257 U. S. 506. 
In the latter case the court said: 

The clause in the amendment of 1920 bv 
which the extra compensation payable under 
Sec. 5 is extended to cover overtime “ in con¬ 
nection with the unlading, receiving or ex¬ 
amination of passenger’s baggage ” is given 
full effoct, if applied to the baggage of pas- 
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sengers on those vessels for the immediate 
lading and unlading of whose cargoes special 
license may issue under the first four sec¬ 
tions of the Act of 1911. 

This so-called Night Unlading Act of February 
13, 1911, originally consisted of six sections. The 
fifth section, as amended, relates to the payment of 
extra compensation and provides a schedule there¬ 
for. The first four sections constituted entirely 
the basis for the operation of section 5. Without 
them, or some other basis in lieu thereof, section 5 
would have nothing whatever on which to operate. 
Section 6 contained provisions repealing prior acts. 
The first four sections were repealed by the Tariff 
Act of 1922, and, therefore, the applicable provi¬ 
sions of the fifth section, under the rule of consti’uc- 
tion previously referred to, must be considered as 
having been enacted for the first time in the Tariff 
Act. 

Sec. 450 of the Tariff Act prohibits the unlading 
of any merchandise, baggage or passengers arriv¬ 
ing from any foreign port or place from the carry¬ 
ing vessel or vehicle, on Sunday, a holiday or at 
night, except under special license. The word “ ve¬ 
hicle ” is defined by Section 401 of the same Act as 
follows: 

(b) Vehicle: The word “vehicle” in¬ 
cludes every description of carriage or other 
contrivance used, or capable of being used, 
as a means of transportation on land, or 
through the air. 
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It is thus apparent that Sec. 450 of the Tariff 
Act is not limited, as this court held the Act of 
1911, as amended, to be, to vessels and other car- 

« ‘ . I 

Tiers by water, but relates as well to railroads. 


Sec. 451 of the Tariff Act i:)rovides that before any 

« • 

special license shall be granted a bond shall be 

I i ■ * 

given conditioned (1) to indemnify the United 

* i • f ' 

States for any loss or liability which might occur 


or be occasioned by reason of the granting of such 


special license and (2) to pay the compensation 


and expenses of the customs officers and employees 


whose services are required in connection with such 


unlading at night or on Sunday or a holiday “ in 
accordance wdth the provisions of Section 5 ” of 
the Act of 1911, as amended. 


The words “ in accordance with ” mean “ after 
the manner provided in.” In the Standard Dic¬ 


tionary the j)hrase “ according to ” is given as 

« ♦ 

synonomous with “ in accordance with; after the 
manner of.” Any other construction of thesje 
words would lead to an absurdity. If compensation 
for overtime services can be collected only from 


carriers by water then carriers by land would be 

t * * f 

required to give a bond containing two conditions, 
one of which would have no application to them. 


This is clearly contrary to the intent of Congress. 
Section 450 of the Tariff Act clearly prohibits the 
unlading of baggage from railroads on Sundays 
or holidays or at night except under special license 
after giving bond conditioned to pay the compen¬ 
sation for overtime services for “ such unlading.” 
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“ Such unlading ” must refer equally to unlading 
from carriers by land as carriers by water. It 
necessarily follows that if railroads are not re- 
quired to give such a bond, then the special license 
can not be granted, and the prohibition of section 
450 applies. In other words, if compensation for 
overtime can not be collected from railroads, thev 
are precluded from unlading baggage on Sundays, 
holidays, or at night. 

Let us look to the reason for this legislation. 
Prior to the Act of Congress of March 3, 1873 (17 
Stats. 579, Sec. 2871, R. S. U. S.), ships and vessels 
were forbidden to unlade but in open day, except 
upon special license, which was grantable only as a 
matter of grace by the Collector of the Port, and 
was intended to cover only cases of necessity. (See 
Act of Mar. 2, 1799, 1 Stats. 665.) By the Act of 
1873, it was provided that the master or owner of 
the ship or vessel or the consignee of the mer¬ 
chandise should pay the compensation of the cus¬ 
toms inspectors where such special pennit was 
granted. The Act of June 30,1906 (34 Stats. 663), 
provided that ‘‘ the Collector of Customs, with the 
concurrence of the naval officer, where there is one, 
upon or after the issuing of a general order, shall 
grant, ui)on ])roper application therefor, a special 
license to lade or unlade the cargo of said vessel or 
other conveyance at night,” the compensation for 
the examination of the merchandise to be paid by 
the master, o\\mer, or consignee. By this statute, 
the privilege was granted vessels of unlading their 
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cargoes at night provided their owners or the con¬ 
signees of their cargoes were willing to pay the cost 
of the examination. The Act of 1911, with the 
amendment of 1920, made no material change in the 
existing law so far as this controversy is concerned, 
except to extend its provisions to include the exami¬ 
nation of passengers’ baggage and to require the 
payment of compensation for examinations on 
Sundays and holidays as well as at night. 

The injustice of the situation existing at the time 
of the i)assage of the Tariff Act of 1922 is apparent. 
At most points on the international border, the vol¬ 
ume of business does not warrant the maintenance 
of twentv-four hour service. It will be noted from 
the supplemental and intervening petitions that the 
number of trains of the api)ellee railroads entering 
the ports named at night are few. Therefore, in 
order to accommodate the railroads desiring to 
enter their trains at night, customs inspectors after 
remaining on duty all day were required to render 
overtime service without compensation (payment 
of overtime by the Government to its employees 
being prohibited by the Act of Congress of Mar. 
15, 1898, 30 Stats. 316), while inspectors doing ex¬ 
actly the same work in connection with the unlading 
of vessels were receiving extra comi)ensation. It 
was to remedv this condition that Sections 450 and 
451 of the Tariff Act were passed. There is no 
reason whv, if a railroad wishes its trains to enter 
the United States on Sundays, holidays, or at night, 
they should not be compelled to pay for the privi- 


lege in the same manner as vessels. Under our con¬ 
struction of Sections 450 and 451, carriers by land 
and carriers by water stand upon the ^me plane in 
tliis regard. 

In the case of Port Huron d' Sarnia Ferry Com- 
pany v. Lawson, 292 Fed. 216, 218, 219, the question 
^was raised as to whether tlie overtime compensation 
could .be collected from a ferry company operating 
a line of ferries between the United States and 
-Canada. It was contended on behalf of the plain¬ 
tiff there that Section 5 of the Act of 1911 as 
amended, when construed in the light of the first 
four sections thereof, applied only to “ common 
carriers of bonded merchandise ” and not to a ferry 
carrying passengers, and that this section could be 
given no broader interpretation when construed in 
the light of the Tariff Act. In a carefully consid- 
,ered opinion denying this contention the court said: 

* * * The case of International Railway 
Co, V. Davidson, 257 U. S. 506, is cited and 
relied on as controlling authority to the ef¬ 
fect that the provisions of the Act of 1911 as 
amended by the Act of 1920, to which refer¬ 
ence has been made, was intended to apply 
only to vessels carrying merchandise to this 
country. A careful examination, however, 
of the opinion and decision of the Supreme 
Court in that case, shows it to be clearly dis¬ 
tinguishable from the present one. In its 
opinion, which was rendered prior to the 
enactment of the Tariff Act of 1922, here in- 
volved, the coui*t re^dewed and discussed the 


history and language of various statutes re¬ 
lating to customs administration (most of 
which were repealed by the 1922 Statute 
just mentioned) arid reached the conclusion 
that the statute there under consideration 
did not apply to the maintenance of a 
toll bridge or the operation thereon of a 
line of passenger trolley cars. The court 
first pointed out that the words “ vessel 
or other conveyance,” as used in the stat¬ 
ute, were not appropriate to describe the 
plant of a toll bridge. The Court then exam¬ 
ined the entire Act of 1911, as amended bv 
the Act of 1920, and expressed its opinion 
that the provision for the pa\Tnent for over¬ 
time services contained in Section 5 of the 
Act (hereinbefore quoted) must have been 
intended by Congress to refer only to the 
vessels for the immediate lading and unlad¬ 
ing of whose cargoes special licenses might 
be issued under the first four sections of said 
Act; that is, vessels or other conveyances 
“ belonging to a line designated by the Sec- 
retarv of the Treasiirv as a common carrier 

4 / 

of bonded merchandise.” As, however, 
these four sections were repealed by the 
1922 statute in question, what was sriid by 
the court in that connection has no applica¬ 
tion to the present situation. This is equally 
true of the discussion of the court concern¬ 
ing the numerous other statutes dealing with 
the bringing of merchandise and baggage 
into this country. * * * The ably pre¬ 

sented arguments on behalf of the plaintiff 
to the effect that, in view of various other 


24 


statutes, the sections of the Tariff Act al¬ 
ready quoted must be regarded as intended 
to apply only to vessels carrying cargoes of 
merchandise alone and to vessels required to 
make entry, and not to be applicable to ferry¬ 
boats such as those of the plaintiff, have been 
examined and considered, as have also the 
statutes thus referred to, with much care 
and with the thoughtful consideration which 
the importance of the subject and the com¬ 
mendable industrv and abilitv of counsel de- 
serve. With such arguments, however, for 
the reasons already pointed out, I am unable 
to agree. To uphold the contentious of 
plaintiff in this respect would, in my opinion, 
constitute an exercise of judicial legislation 
in which this Court has neither the right nor 
the power to indulge, and would require a 
holding that although Congress had em¬ 
ployed plain, positive, and easily understood 
language to express its intentions, it had in 
reality intended something different, which 
it did not express. It is clear that the ferry¬ 
boats of plaintiff are subject to the provi¬ 
sions of Sections 450 and 451 of the Tariff 
Act of 1922, and the contentions of the Gov¬ 
ernment in this respect must be sustained. 

The case of Niagara Ferry d* Transportation 
Company v. Bradley, et al., decided by the District 
Court of the United States for the Western Dis¬ 
trict of New York, January 12, 1925, not yet re¬ 
ported (printed in the appendix to this brief), in¬ 
volved similar facts and similar contentions, and 
resulted in a similar holding. 
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The contentions by counsel for the appellant in 
the court below that all the provisions governing 
the importation of merchandise from contiguous 
countries are found in Section 459 of the Tariff Act 
of 1922, clearlv are in error. 

This section is found in Part 2, of Title IV of the 
Administrative Provisions of the tariff act under 
tlie heading “ Report, Entry, and Unlading of Ves¬ 
sels and Vehicles.” The section in question bears 
a subtitle of “ Imports from Contiguous Coun¬ 
tries—Report ” and is followed by several sections 
regarding various matters incident to importa¬ 
tions from contiguous countries, the word “ Same ” 
]>eing used in each one of the several subtitles in 
order to avoid repetition of the subtitle “ Imports 
from Contiguous Countries.” 

By reading Section 459 it will be observed that 
it relates only to the importation of merchandise 
from contiguous countries in vessels of less than 
5 net tons and in vehicles, and requires that the 
Master of any such vessel and the person in charge 
(d* any such vehicle shall immediately report his 
arrival to the Customs Of&cer nearest the place of 
entrv into the United States. 

. Prior to the enactment of the Tariff Act of 1922, 
the importation of merchandise into the United 
States was prohibited in vessels of less than 30 tons 
burden, except from the Dominion of Canada and 
Mexico, and then only into districts adjacent to and 
adjoining those two countries. (See Sections 3095 
and 3096, R. S.) 
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Sections 3095 and 3096, R. S., were repealed by 
Section 642 of the Tariff Act of 1922; and the effect 
of Section 459 of the Tariff Act relating to imports 
from contiguous countries is to remove entirely the 
prohibition against importations of merchandise 
by sea in vessels of less than thirty tons burden, 
and to place vessels of less than five net tons, when 
arriving from contiguous countries, on the same 
basis as vehicles arriving in the United States from 
contiguous countries, with respect to the report to 
be made to Customs Officers by the Masters and 
persons in charge of such vessels and vehicles. 

While the provisions of Sections 459 to 465, in¬ 
clusive, of the Tariff Act of 1922 relate to importa¬ 
tions from contiguous countries, it is important to 
note that they do not exempt such importations 
from other administrative provisions and require¬ 
ments in Part 2 of the statute relating generally to 
“Repoi*t, Entry, and Unlading of Vessels and 
Vehicles ” when such provisions and requirements 
are susceptible of application. It will be noted that 
Section 450 applies to “ merchandise, baggage, or 
passengers arriving in the United States from any 
foreign port or place” (italics supplied) without 

distinction as to the countrv from which such mer- 

* 

chandise, baggage, or passengers arrive. 

By reference to Sections 433, 434, and 435 of the 
Taiiff Act it will be obsenxd that Masters of ves¬ 
sels arriving from foreign polls must report such 
arrivals to Customs Officers within twentv-four 
hours thereafter, and in addition thereto are re- 
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quired to make entry of such vessels in the manner 
prescribed, within forty-eight hours after arrival. 
These requirements are navigation instead of cus¬ 
toms matters, and are not applicable to vessels of 
less than five tons burden and vehicles arriving in 
the United States from contiguous countries, the 
arrival of which must be immediately reported to 
Customs Officers, but without the necessity of mak¬ 
ing entry therefor as is done in the case of larger 
vessels which must be documented. 

The requirements referred to above relate only to 
the report and the entry of vessels of five tons and 
over and to the report of vehicles and vessels of less 
than five tons, and not to the unlading and examina¬ 
tion by customs of the imported merchandise or 
passengers’ baggage on such vessels or vehicles, 
which is provided for in Sections 447, 448, 449, 450, 
451 of the Tariff Act, the last two being the ones in 
controversy in this case. Another point of impor¬ 
tance in this connection is that the several forms of 
land conveyances enumerated as ‘‘ carriage,” 
” sleigh,” ” haimess,” ” cattle,” ” horses,” ” cars,” 
and ” other vehicles ” in Chapter 11, R. S., ” Pro¬ 
visions applying to Commerce with Contiguous 
Countries,” are covered by the one term “ vehicle ” 
in the superseding sections numbers 459 to 465, in¬ 
clusive, of the tariff act. In fact, the terms ” cars ” 
and “railwav car ” in Sections 463 and 465 are used 
interchangeably with the term ” vehicle ” in those 
sections. 
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It will thus be seen that there is nothing in the 
provisions of Sections 459 to 465, inclusive, which 
will justify the court in reading into the plain lan¬ 
guage of Section 450 an exception in favor of mer¬ 
chandise, baggage and passengers arriving from 
contiguous countries. 

Point Two 

In the amendments to the supplemental and the 
intervening petitions (Rec. pp. 45 and 47) it is al¬ 
leged that the statute under consideration here is 
unconstitutional in that it attempts to levy a direct 
tax which is not apportioned among the several 
States according to the population thereof. But 
this is not a tax imposed upon property solely by 
reason of its o\raership, and is therefore not a di¬ 
rect tax, but an excise tax for the privilege of 
unlading under special license. 

Knowlton v. Moore, 178 U. S. 41. 

Flint V. Stone Tracy Co,, 220 U. S. 107, 
145-152. 

The only uniformity required in the levying of 
an excise tax is geographical. 

Flint V. Stone Tracy Co,, supra, 

Evans v. Gore, 253 U. S. 245. 

. This question was presented to the court in the 
Port Huron Ferry Co, case, supra, in which the 
court said, at p. 220: 

It is fui-ther urged by plaintiff that the 
effect of the legislation in question is to im¬ 
pose a direct tax ^vithout apportionment 
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according to population, contrary to the 
second and ninth sections of Article 1 of the 
Federal Constitution. It is, however, mani¬ 
fest that any tax involved in this legislation 
is not a direct tax upon any specific prop¬ 
erty, but an excise tax upon the privilege of 
unlading in accordance wtih the special per¬ 
mission granted; and it is elementary that 
such an excise tax need not be apportioned 
according to population. 

The contention that the effect of the 
statute is to impose a tax upon vessel owners 
for private purpose, namely, for the benefit 
of the customs officers and employees whose 
sendees are required in connection wifi the 
special unlading thus permitted, is equally 
without merit. Under the teims of the 
statute, the compensation for such overtime 
services is not paid by the licensee to such 
oflScers or employees, but to the Collector of 
Customs, who pays the extra compensation, 
which has been fixed by the Secretary of the 
Treasury, to those entitled thereto, accord¬ 
ing to the rate so fixed. In substance and 
essence, the recipient of the special license 
so granted indemnifies and reimburses the 
Government for the additional liability and 
expense incurred by it by reason of the extra 
cost of granting this special license. The 
customs officials performing the overtime 
services required are employed by, and look 
for payment of their compensation to, the 
Government, which, in turn, is thus reim¬ 
bursed and saved harmless by the licensee. 
This does not render the purpose of the 
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payment a private benefit, and Congress is 
well within its constitutional powers in mak¬ 
ing provisions for such a transaction. In 
re River Rouge Condemnation Proceedings, 
[D. C.] 266 Fed. 105. 

Point Three 

With regard to the appellee’s contention that 

any effoii: on the part of the Secretary of the Treas¬ 
ury to enforce paraient of compensation by the rail¬ 
roads through refusal to examine or inspect mer¬ 
chandise or passengers’ baggage upon its arrival 
at the border would be in violation of the Jav 
Treaty of 1794 (8 Stat. 116), attention is invited 
to the case of Port Huron d' Sarnia Ferry Co, v. 
Lawson (292 Fed. Rep. at page 220), wherein a 
similar contention was made by the plaintiff in that 
case, and the court held in pai*t as follows: 

Finally, it is said that the Jay Treaty of 
1794 (8 Stats. 116) between the United 
States and Great Britain compels the con¬ 
struction of the statute contended for by 
plaintiff and forbids the threatened acts of 
the defendants, because that treaty gives the 
right to the citizens of both of the contract¬ 
ing countries “ freely to pass and repass” 
into the respective countries, and provided 
that “ all goods and merchandise whose im¬ 
portation into the United States shall not be 
wholly prohibited may freely, for the pur¬ 
pose of commerce, be carried into the same.” 
This treaty is, of course, one of the laws of 
the United States which, if inconsistent with 
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the terms of the subsequently enacted legis¬ 
lation here involved, has been expressly re¬ 
pealed thereby, as already indicated. It is, 
however, to be noted that the treaty itself 
makes provisions for the payment of cus¬ 
toms duties upon the merchandise carried be¬ 
tween the two countries, and it therefore im¬ 
pliedly and necessarily contemplates and 
recognizes the right on the part of each na¬ 
tion to make such rules and regulations as 
are reasonably required for the proper en¬ 
forcement of its customs laws; and it cer¬ 
tainly can not be said that the regulations 
here in question are not of that character. 

A further answer to such contention may be 
found in a letter addressed by the Department of 
State to AV. M. Malloy, January 20th, 1910, in re¬ 
ply to a request for advice as to the effect of the 
war of 1812 on the treaties of 1782, 1783, 1794, and 
1802, wherein the State Department said: 

AAlth respect to the British treaties men¬ 
tioned yon are informed that they were 
claimed by Great Britain after the conclu¬ 
sion of the treaty of Ghent, to have been 

tei*minated bv the war of 1812. In a note 

« 

from Lord Bathurst to John Quincy Adams, 
it is stated “ she (Great Britain) knows of 
no exception to the rule that all treaties are 
put an end to by a subsequent war between 
the same parties.’’ (American State Papers, 
Vol. 4, p. 354.) Against this view of the 
British Government and its unqualified ex¬ 
pression the United States protested. (On 
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the effect of war on treaties, see Moore’s 
Digest of International Law, Vol. 5, p. 372.) 

The foregoing is found in a footnote in 
“ Treaties, Conventions, International Acts, Pro¬ 
tocols and Agreements between the United States 
and other Powers, 1776-1909,” compiled by AV. AI. 
Malloy under a resolution of the Senate—Senate 
document 357, Vol. 1, page 580. 

Regardless of whether the Jay Treaty of 1794 
mav or mav not have been tenninated, the British 
Government has placed itself in the position ot 
claiming termination, and therefore could not con¬ 
sistently press for any advantages or privileges 
thereunder following the ax)plication of Section 5 
of the Night Unlading Act, as amended, to trans¬ 
portation by railroads from Canada. 

It is not necessarv however to relv on the possible 
teimination of the treaty in connection herewith 
for the reason that Article III thereof providing 
that— 

All goods and merchandise whose impor¬ 
tation into the United States shall not be 
wholly prohibited, may freely, for the pur¬ 
poses of commerce, be carried into the same, 

also provides that— 

Such goods and merchandise shall be sub¬ 
ject to no higher or other duties, than would 
be payable by the citizens of the United 
States on the importation of the same in 
American vessels into the Atlantic ports of 
the said States. 
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Certainly the words “ may freely, for the pur¬ 
pose of commerce, be carried into the same,” which 
are reciprocal in their application, can not be inter¬ 
preted as authorizing absolutely unrestricted pas¬ 
sage of such merchandise without the necessary ad¬ 
ministrative procedure for the enforcement of the 
Customs’ laws of the two countries, particularly in 
view of the further provision relating to duties to 
bo collected. Impoi'ted merchandise must be sub¬ 
mitted for inspection and examination whether 
dutiable or free. Estes v. United States (227 Fed. 
Rep. 818). It is not for the importer or owner of 
baggage to decide whether the articles imported 
or contents of the baggage are dutiable or free. 
That is the dutv of Customs Officials. United 

A. 

States V. JO Waltham Watch Movements (139 Fed. 
Rep. 291). It would be impossible to assess and 
collect duties on imported merchandise without first 
making an examination and inspection thereof. 
This inspection must be made in an orderly man¬ 
ner; and,, when made at hours other than those , 
si^ecifically provided in the law for such work, must 
necessarily be done without any compensation at 
all, or at the expense of those for whose advan¬ 
tage and benefit it shall be done. It is our con¬ 
tention tliat section 451 of the Tariff Act clearly 
provides for the payment of such compensation by 
the masters, owners, or agents of the carriers 
whether vessels or vehicles, as the latter term is de¬ 
fined in Section 401 (b) of the same Act. 
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CONCLUSION 

It is respectfully submitted that the court below 
in entering the decree appealed from was in error, 
and that such decree should be reversed. 

Peytox Gordon, 

United States Attorney. 
Vernon E. West, 
Assistant United States Attorney. , 
Jesse P. Crawford, 

Special Assistant United States Attorney. 
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District Court of the United States, Westein Dis¬ 
trict of New York. Niagara Ferry & Transpor¬ 
tation Company, Inc., Complainant, against 
Fred A. Bradley, as Collector of Customs for the 
Ninth Customs District of the United States; 
John Doe and Richard Roe, whose names are un¬ 
known to complainant, said names being ficti¬ 
tious, it being thereby intended to designate the 
Assistants, Deputies, Agents, Officers, Under Col- 
le(‘toi‘s, and Emplovc^es of the said Fred A. Brad¬ 
ley, as such collector, and the officers and em¬ 
ployees of the Treasury Department of the 
United States, engaged as such, defendants. 

Stanley & Gidl(‘v, Buffalo, New York, for Com- 
plainant. 

Leland G. Davis, Assistant United States Attor¬ 
ney, Buffalo, New York, for Defendants. 

At final hearing. 

Haz?:l, District Judge: This hearing is before 
the court on bill of complaint and answer. The bill 
prays for an order restraining the defendant Brad¬ 
ley, the Collector of Customs for this district, from 
requiring further compliance with secs. 450 and 451 
of the Tariff Act of 1922. The plaintiff operates 
ferry boats (scheduled daily at frequent intervals) 
across Niagara River from Ferry Street, Buffalo, 
N. Y., to Fort Erie, Canada, a distance of about one 
mile. It is a common carrier of passengers, but 
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coiicededly does not carry merchandise, baggage, or 
other property for hire. 

The question for decision is whether plaintiff 
comes within sec. 450 of the present Tariff Act 
which substantially provides that no merchandise, 
baggage, or passengers arriving in the United 
States from any foreign port or place, and no 
bonded merchandise or baggage being transported 
from one port to another shall be unladen from the 
carrying vessel or vehicle on Sunday, holiday, or 
night, unless a special license shall have been 
granted by the Collector under regulations pre¬ 
scribed by the Secretary of the Treasury; and by 
sec. 451 a special license may issue for unloading 
upon the master or owner of the vessel giving a 
bond conditioned to pay the compensation and ex¬ 
penses of the customs officials whose services are 
required in connection with the unloading at night 
or on Sunday or on a holiday in conformity with 
section 5 of the Act of February 13, 1911, as 
amended. Section 5 as amended in 1920, which was 
adopted by the Tariff Act of 1922, empowers the 
Secretarv of the Treasurv to fix a reasonable rate 
of compensation for overtime services performed 
by customs employees in the discharge of their 
duties, including services in receiving and examin¬ 
ing passengers’ baggage, and sec. 451 requires pay¬ 
ment bv the master or owner of the vessel for such 
overtime service. 

Plaintiff herein in July, 1923, coni])lied with the 
den'.and of the Collector of Customs by giving the 
required bond and received the unloading license. 
It now prays to be relieved from such payment on 
the grounds that secs. 450 and 451 do not apply to 
ferryboats in use for carrying passengers and their 
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baggage between this country and a contiguous for¬ 
eign country. Numerous statutes in force prior 
to the Tariff Act in question are contained in the 
brief in support of this point. But it would serve 
no useful purpose to incorporate in this decision the 
various regulations in extenso, or particularize the 
existing distinctions between vessels carrying mer¬ 
chandise or passengers and their baggage from a 
foreign country and from contiguous foreign coim- 
tries, since the various statutes and their applica¬ 
tion to classes of commerce are comprehensively re¬ 
cited bv Mr. Justice Brandeis in International Rail- 
way Co, V. Davidson, 257 U. S. 506, and in the opin¬ 
ion of Judge Tuttle, including the provisions of 
the Tariff Act of 1922, in Port Huron Sarnia 
Ferry Co. v. Richard T. Lawson, 292 Fed. 216—a 
case substantially similar to this—and wherein it 
was decided that secs. 450 and 451 apply to ferry 
boats operating regularly between Canada and the 
United States, and moreover that the owner or 
agent of vessels may be required to execute a bond 
on issuance of a license by the Secretary of the 
Treasury, conditioned for the pa\Tnent of overtime 
compensation of customs employees for their work 
at night, Sundays, or holidays. The instant case 
does not come within the decision of the Supreme 
Court in the Davidson case or the case subsequently 
decided by this court in International Railway 
Company v. Bradley (unreported). The Davidson 
case was decided prior to the enactment of the pres¬ 
ent Tariff Act, and it was then held that the Act of 
1911, and amendatory act passed in 1920, were not 
broad enough to include toll bridges over Niagara 
River and used by trolley cars in transporting pas¬ 
sengers and their baggage. In the Bradley case 
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this court held that Congress did not contemplate 
by the term “ carrying vessel or vehicle ” used in 
sec. 450 of the Tariff Act of 1922, now in force, toll 
bridges or trolley cars carrying passengers and 
their baggage from a foreign port or place. Vari¬ 
ous i)rovisions relating to tariff and transportation 
of merchandise and passengers and their baggage 
were repealed by sec. 642 and the law relating to 
regulation of vessels arriving from a foreign port 
oi* from a contiguous country, is now included in 
sees. 401 to 465 of the Tariff Act of 1922. From 
such provisions it is manifest that Congress differ¬ 
entiated between the manner of inspecting vessels 
carrying cargoes arriving in this country from a 
foreign port or ])lace, and vessels cari*ying iner- 
(‘handise, passengers, and tlieii* baggage. 

That plaintiff’s ferryboats in question arc 
vessels as that term is defined in th(‘ Tariff Act 


must be conceded, and also that thev are commoii 
carriers of passengers and their baggage, and hence 
I think that sections 450 and 451 a]q)ly to all vessels 
of whatever description, including plaintiff’s ferry¬ 
boats which make trips at frequent intervals in the 


daytime across Niagara Kivcu* and between a i)ort 
of the Ignited States and a Canadian port (section 
441). Their capacity exceeds live net tons, and 
section 459 which i)rovides for a different inspec¬ 


tion than that required of vessels of greater ton¬ 
nage does not apply to them. 

In the Port Huron cf* Sarnia Ferry Company 
case, Huj)ra, the contention of the plaintiff was sub¬ 
stantially the same as here, viz, that there was dif¬ 
ferent regulatory requirements adopted by Con¬ 
gress between vessels carrying merchandise be¬ 
tween this country and a foreign country and 
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vessels carrying passengers and their baggage to 
this country from a contiguous foreign country, but 
Judge Tuttle, after reviewing the various prior 
statutes, decided that the contention could not be 
sustained; and he said that sections 450 and 451 are 
“ plain and unambiguous ” and should be inter¬ 
preted and given effect in accordance with their 
explicit language; that there existed no vagueness 
or uncertainty in section 451 relating to the arrival 
of merchandise, baggage, or passengers from any 
foreign port or place, and unloading the same on 
Sunday, holidays, or at night, except under a 
special license granted by the collector. I think 
his interpretation as applied to ferryboats is cor¬ 
rect and it applies in this case. 

Plaintiff argues that a different rule applies to 
ferryboats in carrying passengers from a foreign 
contiguous port to the United States, and draws 
attention to the decision of this court in Interna¬ 
tional Railicay Company v. Bradley, In that case, 
it is true this court stated that the distinction be¬ 
tween arrivals of vessels from a foreign port or 
place and from foreign contiguous country had 
long been recognized in the administration of cus¬ 
toms laws; that there were different regulations 
provided for inspection and reports, and that secs. 
450 and 451 apply to arrivals by sea and not to 
arrivals of trolley cars from a contiguous country. 
The question in that case was whether toll bridges, 
and trolley cars crossing over the bridge at Niagara 
, Falls from a contiguous foreign country were in¬ 
cluded within sec. 450, and as heretofore pointed 
out, it was held that they were not. What was 
said as to certain provisions applying to arrivals 
by sea and not from a contiguous country was 
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obiter and unnecessary to the decision. On con¬ 
sideration, therefore, of the pleadings and argu¬ 
ments, I am constrained to rule that the bill is 
without equity and a final decree dismissing it may 
be entered. 

John R. Hazel, D, J. 

January 12, 1925. 
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^ouri of o| ^^olumbia. 

JANUARY TERM, 1925. 


No. 4273. 


ANDREW W. MELLON, Secretary of the Treasury of 
THE United States, Appellant, 


V8. 

MINNEAPOLIS, ST. PAUL ife SAULT STE. MARIE 
RAILROAD COMPANY ET AL., Appellees 


BRIEF FOR APPELLEES. 


Statement of Facts. 

This is an attempt hy a})pellant to secure a reconsidera¬ 
tion of the prior decision of tins case in 52 Appeal Cases 240. 

There this Court affirmed a decree restraining appellant 
as Secretaiy of the Treasury from requiring the appellee 
the Minneapolis, St. Paul & Sault Ste. Marie Railroad Com- 


pany to pay the wages of customs inspectors at night, on 
Sundays and on liolidays, who inspected the baggage of 
piu«sengers on ai)pellees’ trains at the Canadian border (o'i 
Apps. 247). 

Appellant relied on the Act of February 7, 1020, amend¬ 
ing Section r> of the Act of Februarv 13, 1011. The trial 
court held the statute did not apply to the examination of 
baggage of pa.>isengers coming into the I’nited States by 
train, and signed a decree per])etually enjoining appellant 
from holding to the contrary and 

‘Trom directing, authorizing, or permitting the col¬ 
lectors of customs of the United States at .Siud points 
of Portal, Xoves and Sault Sainte Marie, or anv other 
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ollicer, agent, or em})loye of the United States, to col¬ 
lect from the plaintiff extra eompensiition or any com¬ 
pensation whatever for inspectors of customs or other 
customs employes for services in connection with the 
unlading, receiving, or examination of pa.'isengers’ 
baggage entering the United States at said points 
upon plaintilf’s trains between the hours aforesaid, 
imd on Sundays and holidays” (K. 31 ). 

'Phe facts were thus stated by this Court, i)age 247: 

“It appears that plaintilf operates three railroad 
lines entering the United States from Canada: One 
line from Winnipeg to St. Paul, entering at Noyes, 
Minn.; one from Moose Jaw to St. Paul, entering at 
I*ortal, N. I).; and the other from Montreal to Minne¬ 
apolis, entering at Sault Sainte Marie, Mich. Plain¬ 
tiff operates over each line a daily j)assenger tiain, 
entering the United States between 5 p. m. and 
S a. m. These trains carry only passengers and their 
baggage. The United States for the purpose of col- 


lecting customs duties maintains inspectors at the 
above points on the international boundary for the 
examination of baggage and passengers coming in. 
Trior to 1920 this service was performed by the Gov¬ 
ernment, without the payment of any part of the 
expense by the railroad companies. The Secretary, 
however, claims the right to enforce payment of the 
wages in question by the railway companies under 
the provisions of an Act of Congress of February 7, 
1920, amending an Act of February 13, 1911.” 

Following International Tailway Company v. Davidson, 
2.‘)7 C. S. 7)00, this (’ourt held that the statute in question 
applied only to baggage arriving by vessel or water craft 
(7)2 Apps. 249). 

The original injunction was signed July 2, 1921 (R. 31). 

The Tariff Act of 1922 was approved September 21, 1922. 
On October (>. 1922. the j)rior ca.-^c was argued here and the 
o])inion was filed January 2, 1923 (52 Apps. 346). 

Appellant now contends that the Tariff Act of 1922 
“vested in the Secretary the authority to do the things for¬ 
bidden by the injunction” (Brief 2). 

The Tariff Act was in force when this case was argued 
Ixdore. Af)pellant’s counsel explain that they did not then 
call the new statute to the attention of this Court “for the 
n-ason that it could in no way affect that appeal” (Brief 2). 

They misapprehended the law. If they believed the 
statute did vest in the Secretary of the Treasury the right tf) 
disregard the injunction, they should have presented the 
new statute and asked that the decree be reversed or modi¬ 
fied. The decision of this Court was a decision on the law 
existing in January, 1923, and the question now attempted 
to be raised by appellant was then decided against him. 
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The Secretary thereafter iiK<tructed his collectors to de¬ 
mand from appellees the extra compensation, the collection 
of which had been enjoined hv said injunction (3G). 

Thereupon the aj)pellee Minneapolis, St. Paul and Sault 
Sainte Marie Railroad Coin[>any filed its petition in the trial 
court calling attention to appellant’s violation of the in¬ 
junction (34). 

On motion to dismiss said petition, the court below held 
that the injunction was not in any way nuKlitied, changed 
or affected hv tlie Tariff Act of 19'22, but was still in full 
force and effect. And the c(uirt again enjoined a|>j>ellants 
in accordance with tlie terms of the original injunction (48 ). 

The other appellees operate lines of railroad on which 
|>assengei’ trains entia- the Pnited Slates at the C’anadian 
border at night, on Sunday and on holidays; the fact.s arc 
in substance the isame as those set forth in the original peti¬ 
tion. They filed an intervening petition (38) and the de¬ 
cree appealed from enjoined apf)ellant with respect to their 
railroads (48). 

Appellant is foreclosed by the former decision of this 


(’ourt. The Tariff Act of 1922 does not support appellant’s 
present position; if the question were an oj)en one. the decree 
should be affirmed. 
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ARGUMENT. 

I. The Earlier ReciNioii of This Court is BeterminatiTe 
the Present Appeal A^raiIlst Appellant. 


A. Till-: Dec ision ok This ('otut was Upon tup: Law Ex- 
isTiNci When that Decision was Rendered. 


'Phe TarilV Act of was approved September 21, 1922. 

The injunct ioH was signed -Inly 2, 1921 (R. 31, 32). The 
appeal was armiod October I), lh22, and decided January 
2. 11)23 (02 Apps. 24(>). 

The Tariff Act (J' 11)22, upon which ai)pellant now bases 
his entire cas(‘, was not calh'd to this Court's attention prior 
to its decision. Appellant's counsel in explanation state that 
the decree appealed from was limited to the Act of 1911 and 
was not rendered moot ( Brief 2). 

Counsel for appellant misa|)prehended the law. 

An injunction looks to the future. It is the duty of an 
appellate court to determine an appeal from a decree of in¬ 
junction on the law existing, when the appeal is decided. 
The decision of .lanuary 2, 1923, is a decision on the law 
as it then stood. If the law were changed after the decree 


below, it was the function of this Court to wholly reverse or 
to nioclify the injunction to accord with the new statute. The 
court below was bound by the mandate of this Court. In 
obeying that mandate, it could not commit error. 

The leading case is United States v. Schooner Peggy, 1 
Craiich. 103. That was a prize case. The Peggy, a French 
armed vessel, was captured by a United States vessel. The 
district court adjudged the schooner not a lawful prize. The 
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Circuit (V)urt rcv(*i*sc(l that decree, condeiuned the sehooiier 
and declared it forfeited. On appeal, pendin^j; decision hy 
the Sujjreine Coint, the convention with France was ratilicil 
]»rovidin^ for the restoration of all captured ])roperty not 
(h jiiiifivchf condemned. 

The Supreme (’ourt held the law in force at the time of 
the final decision hy the Siiju’eme Court was controlling, 
.siyin^: 

“It is, in general, true that * * * an ap})ellal(* 

court is only to impure whether a judgment, when 
rendered, was erroneous oi- not. Hut if, suhseipienl to 
the judgment, and before the decision of the appellate 
ecnirt, a law intervenes and i)Ositively changes tla- 
rule which governs, the law must he obeyed, or its 
obligation denied. * * * In such a case, tla* e<mrl 

must decide according to e.xisting laws, and if it l>e 
necessary to set aside a judgment, rightful when 
remlered, hut which cannot he atlirmed hut in viola¬ 
tion of the law, the judgment must he .<et aside.” 

In Crozier r. Krupj), *224 C. S. *2110, the trial court deni(Ml 
to a patentee an injunction against the (’hief of Ordnanei- tn 
prevent the use of his invention. This Court reversed that 
decision. Pending review on certiorari hy the Supreme Comt. 
(V)ngress passed the Aet of IhlO giving remedy hy suit in 
the Court of Claims in infringement cases. 

The Supreme Court held that the case should he diri<l(‘d 
on the state of the law existing when the case was prcsentid 
to it; that the new statute gave the Government the right to 
appropriate inventions, and provided for suit in Court of 
Claims to obtain compensation. The case was reversed with 
directions to deny the injunction. 




In U. S. V. Alaska S. IS. Co., 253 U. S. 113, an injunction 
IKudente life against the Intei’state Commerce Commission 
prohihiled the ('onimission from requiring carriers to use 
certain forms of hills of lading. Pending appeal, the Trans¬ 
portation Act of PJ2U was passed. This Act required certain 
changes to he made in the forms of hills of lading. The 
Supreme ('oiirt held that the new law governed and made 
tlie case a moot one; the case therefore was revei'sed. 

Therefore the decision of this Court presumably was upon 
the state of the law as it existed in October, 1922, and the 
(|uestion now attempted to he raised by appellant was decided 
against him. That decision is binding. 

Pennsylvania v. Wheeling Bridge Co., 18 Howard 421, re¬ 
lied on by appellant, is in accord with the foregoing cases, 
'rhe bridges involved were built across the Ohio River with- 
out authority of Congress. In 13 Howard 518, the Supreme 
Court held the bridges to be an injury to navigation and en¬ 
joined their continued existence. 

Congress thereupon, in 1852, declared by statute that the 
bridges were lawful structures. Two yeai*s later the bridges 
w(*re destroyed by storm and when the companies undertook 
to rebuild them the State of Pennsvlvania obtained an in- 
junction at a hearing at which the bridge companies failed 
to attend. The State of Pennsylvania sought to punish the 
bridge companies and their ollicers for contempt and the 
latter moved to dissolve the injunction. 

The Supreme Court held that Congress had exclusive 
power to regulate commerce, and that its statutory declara¬ 
tion that the. bridges were lawful, made after the first injunc¬ 
tion, destroyed the effect of that decision. The court dis¬ 
solved the new injunction and discharged the attachments 
for contempt. 
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The court decided each ease upon the state of the law exist¬ 
ing wlien the case was presented. 

B. Whethkr the Tariff Act Modifies Section 5 of the 
Act of ItJll as Amended Might Have Been Ques¬ 
tioned RY Ari’ELLANT AT THE PRIOR HEARING. 1 t Is 
Too Late to Kaise That Question Now. 

The law is settled, and has been many times stated 1)V the 

4> « 

Supreme Court. 

In Roberts r. Cooper, 20 Howard 407, 481, the court said: 

“It has been settled bv the decisions of this Court, 
that after a case has been brought here and decided 
and a mandate i.^sued to the court below, if a sc'cond 
writ of error is sued out, it brings up for revision 
nothing but the jirociediiigs subsecpient to the man¬ 
date. None of the (jucstious which were before the 
court on the lirst writ of error can be reheard or ex¬ 
amined upon the second. To allow a second writ of 
error or appeal to a court of last resort on the same 
(jnestions which were open to disjuile on the lirst, 
would h‘ad to (‘iidless litigation. In chancery, a l)ill 
of review is sometimes allowed on petition to the 
court; but there wouhl be no end to a suit if every 
obstinate litigant could, by repeated appeals, com[>eI 
a court to listen to criticism (ui their o])inions or s|)ec- 
ulate of chances from cliauges in its mend)ers.’* 


In Illinois v. Illinois Central Railroad (’ompany, 184 V. 8. 
77, bl, the C’ourt .<aid : 

“In Sihbald r. I’nited States. 12 IVt. 488. 4h2. this 
(’ourt said : 

“ ‘A final decree in chancerv is as conclusive as a 
judgment at law. 1 Wheat. .‘Lm; b Wheat. 118, 110. 
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Both are conclusive on the rights of the parties 
tliereby adjudicated. No principle is better settled or 
of more universal application, than that no court can 
revei’se or annul its own linal decrees or judgments, 
for erroi*s of fact or law, after the term in which they 
have been rendered, unless for clerical mistakes, 3 
Wheat. 59l; 3 Petci's 431; or to reinstate a cause dis¬ 
missed by mistake; 12 Wheat. 10; from which it fol¬ 
lows, that no chang(‘ or luodilicalion can l>e made, 
which mav substantiallv varv or affect it in anv mate- 
rial thing. * * * Whatever was before the 

court, and is disposed of, is considered as finally set¬ 
tled. The inferior court is bound bv the decree as 

t/ 

the law of the ea.se; and must carry it into execution, 
according to the mandate. They cannot vary it, or 
examine it for any other purpose than execution; or 
give any other or further relief; or review it upon any 
matter decided f)U apj)eal for error apparent; or inter¬ 
meddle with it, further than to settle so much as has 
been remanded. After a mandate, no rehearing will 
be granted, and on a sub.secpient appeal, nothing is 
brought up but the ju'oceeding subsequent to the 
mandate, o Cranch 3l(>; 7 Wheat. 58, 59; 10 
Wheat. 443.’ ” 

The rule is the same if the question might have been raised 
upon the record at the fii*st hearing. 

In Burns v. Cooper, 153 Fed. 148, Mr. Justice Van Devan- 
ter, while a circuit judge, .said: 

‘*As the Circuit Court properly interpreted and fol¬ 
lowed our former o])inion and mandate, that mu.st 
end the eontroveis^y; for our former decision, like the 
final decision of every court which has jurisdiction 
of the matters and parties it judges, rendered every 
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question which was actually determined upon that 
appeal, and evert/ question which might have been 
then raised in opposition to the decision, res judicata 
between the parties to it as res|)c*cts the claint or cause 
of action there litigated. ’ Citing numerous authori¬ 
ties. (Italics ours.) 

To the same effect are Guaranty Trust Company v. Inter¬ 
national Steam Pump Company, 242 Fed. 020 ((\ C. A., 2(1 
Circuit) and Sun Company v. Vinton Petroleum Company. 
248 Fed. 023, 025 (C. C. A., 5th Circuit). 

The authorities are collected in an elaborate annotation in 

1 A. L. R. 725. 

C. The Former AiurDic.xTiox of This C.vse by This 

Court, Whether (’orrect or Not, is the Present Law 

OF the Case. 

1). C. V. Brewer, 32 Apps. 1). (’. 388, is conclusive on this 
(|uestion. When that ca.se was first before this Court (7 Ap- 
|^eals 113), it was held that Brewer had no right of action 
because of his contributory negligence. Thereafter the Su¬ 
preme ( ourt of the Cnited States in an entirely dill'en'iit 
ca.'ie repudiated the doctrine of the Brewer ca.<e and overruh'd 
it. When the Brewer ca.<e came on the second time the trial 
court applied the latest decision of the Supreme C’ourt of tlie 
Cnited States. This Court reversed the ca.<e, holding that 
its first decision was the law of the case. Xumerous decisions 
both of the Supreme Coui1 and of the State courts arc cited 
in support of the holding (301, 302). 

An elaborate notation on the subject ap])ears in 1 A. L. H. 
1267. 

Section 5 of the Act of 1011 as amended in 1020 was the 
only law authorizing collection of e.xtra compensation for 
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customs employees. That section is left intact by the Tariff 
Act of 1922. Nothing in the new act authorizes the collec¬ 
tion of extra compcn.sition; Section 5 is still the only statute 
under which extra eompeiL^ation can be collected. 

The court below construed that statute adversely to ap¬ 
pellant. 

After the passage of the Tariff Act, this Court uncondi¬ 
tionally affirmed the construction of Section 5 of the Act of 
1911. This was a binding deei.rion that said section was not 
changed or inodiffed in any way, and it is now too late for 
ap[)ellant to argue the question which should or might have 
]>resented them. 

II. The Tariff Act of 1922 Does Not Change or Modify 
the Construction (liveii by This Court and the Su¬ 
preme Court to Section 5 of the Act of 1911 as 
Amended in 1920. 

A. Tjiii Payment of Extra Compensation is a Tax and 

Will Not He Imposed Unlp:ss the Statute is Clear. 

In International Railway Company v. Davidson, supra, 
old, the Supreme Court said: 

“To collect the cost of customs seiwice from vessel 
owners or others is virtually laying a tax upon them. 
This cannot be done except by specific authorizjition 
f)f Congress. Moreover, unless so authorized, no of¬ 
ficial or emplovec mav receive from the Government 
pay for extra services. Revised Statutes, section 1764; 
United States v. Garlinger, 169 U. S. 316. Nor may 
he receive in connection with his services pay from 
any private source, Act of March 3, 1917, c. 163, sec. 
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1, 30 Stat. 1103. CiLstoniji ollieials especially are for- 
hidden to receive such payment. Revised Statutes. 
Section 1700.” 

On the prior appeal this (’nurt .«aid: 

‘‘The imposition of a tax is involved, which can 
rally he accomplished hy express authoiity at law.*’ 
Ayips. 247. 


This rule is particularly applicable because of the di.'- 
crimination in the enforcement (»f the statute as construed by 
appellant. It appeal's (Brief 21) that at some border points, 
lu'causi* of (he volume of business, the Treasury Department 
maintains a 24-hour .service and makes no attempt to tax 
the railroarls with the cost of examining the ha^^a^e of pas- 
.‘icn^ers at nij^ht. 

(’ertainly, a (axing statute should he uniform and en¬ 
forced uniformly. The ])ossil)ility of a construetion which 
taxes the small or weaker railroads for a service which is 
performed free for the larger and richer railroads indicates 
that ('ongress did not intend to tax any of the railroads. 


B. 8k(’tion 5 OF TiiK Act of 1911 as Amended in 1920 had 
Been ('oNSTurED dy the ('(H irrs Before the Adoption 
OF the Tariff A( t of 1922; and That Section Remains 
rNCHANGED. CoNORESS MCST RE PRESUMED TO KnOW 
THE JUDK lAL ( ONSTRUCTION AND TO RE SATISFIED THERE¬ 
WITH. 


In International Railway r. Davidson the Supreme Coui*t 
held in terms that the examination of passengei*s’ baggage 
referred to in the Act “was limited to baggage arriving by 
vessel or watercraft” (52 Apps. 249). 
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Mr. Justice llitz had fornierlv decreed that it did not 
apply to the examination of the baggage of passengers trans¬ 
ported from Canada on trains of the appellee, the Minne¬ 
apolis, St. Paul and Sault Saintc Marie Railroad Company 
(R. 31). 

These two decisions long antedated the passage of the 
Tariff Act of lh‘22. Presumably Congress knew the construc¬ 
tion of Section 5 adopted by tbe Supreme Court of the United 
Stales and the Supreme Court of the District of Columbia. 

Ry leaving Section o unchanged, Congress must be pre¬ 
sumed to have adopted the judicial construction so given to 
said statute. 

The principle is analogous to that which holds that when 
a law is adopted from a foreign jurisdiction, the settled con¬ 
struction of that law is a part thereof. 

Robinson Co. c. P>elt, bST U. S. -11, 47. 


C. Till*: Taiuff 


Act Dofs Not Require the Payment 


OF Extra Compensation to (’usto.ms PImployees. 


7. Section o /.s- Still the (^nli/ Lair on That Subject. The 
Tariff Act Does Xftt Chan(/e the Construction Thereto¬ 
fore (liven Section -7. 


The Court below construed the Act of 1011, as amended 
in 1020, as not ap[)licable to tbe baggage of passengers ar¬ 
riving on trains from Camnla. 

This construction was reached before the decision of the 
Sn]>reme Court holding that the statute applied only to 
water craft. 
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Section 5, which is the only portion of the Act of 1911 
authorizing the collection of extra compensation, is still in 
force and Is the only law on the subject. 

Appellant relies entirely upon Sections 4.')() and 4.’)! of 
the Tariff Act. Tho.*^(* .sections are quoted in his brief, 
page fi, also on page -lo of this brief. 

Section 450 provides that no merchandise, baggage or 
passengers arriving in the rnited States from any fonagn 
port or i)laee shall be unladen from the carrying vessel or 
vehicle on Sunday, a holiday or at night, except undei- 
.special license granted by the Collector. 

Section 451 provides that Ixfore any such s})eeial license 
to unlade shall be granted, the master, owner or agent nf 
such vessel or vehicle shall be required to give a bond con¬ 
ditioned to indemnifv the Cnited States “for anv loss <n- 


liabilitv which mav occur” bv rea.«<on of the granting of such 
special lieen.-^e “a/n/ fo pa if fhr cowprnmtion anil 
of the nistinns olficers ami eniplojicru who.<e services are re¬ 
quired in connection with such unlading at night, or on a 
Sunday or a holiday, In accordance udth the proevtions of 
Section 5” of the Act of 1911 as amended. (Italics ours.) 

Appellant’s coun.'^el argue that thus reference, which is the 
(»nly reference in the Tariff Act to such Section 5, is tla* 
equivalent of a re-enactment of .said Section 5, and that in 
order to avoid an absunlity, and to put the eu.^toms ins]>ee- 
toi-s performing duty in connection with the railroads on an 
equality with inspectors examining baggage on water erafl. 
Section 5 mu.st now be construed as though it had been 
amended in terms to apply to the examination of passengers’ 
baggage coming in by railroad. 

The short answer to these arguments is that had Congress 
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intended to change tlie construction of Section 5 it would 
have been easv to rewrite and re-enact the statute. 

(’ongrcss did not hesitate to repeal the first four sections 
of the statute. Tlie only logical reason for leaving Section 
5 intact is that Congress did not wish to change the con¬ 
struction given to it by the courts. 

If the reference to it in Section 451 be a re-enactment of 
Sietion 5, it is an enactment of the statute as judicially con¬ 
st lued in its then language and with no change or modifi- 
ealion. 

lielianee is had on the fact that in construing Section 5 
the Su|)reme Court referred to the preceding four sections. 
'Pile repeal of these four sections does not change the mean¬ 
ing of Section 5. That meaning was fixed when the statute 
was {)assed and was known when the courts construed it; 
Congress has readopted the statute with its known meaning. 

A careful examination of Section 5 in connection with 
Sections 450 and 451 of the Tariff Act re-enforces this con¬ 
struction. 

These sections do not require that any extra compensa¬ 
tion be paid customs employees. They provide only for a 
|t(‘i nut and the giving of a bond. That bond is twofold. It 
is to j)rotect the United States against loss of duties and 
als(» to provide for the payment of extra compensation “in 
accordance with the provisions of Section 5.” We are, there¬ 
fore, relegated to Section 5 to determine by and to whom the 
extra eomi)ensation shall be paid. 

The courts had already held that the extra compensation 
was not to be paid for the examination of passengers’ bag¬ 
gage coming in by railroad. This construction is still cor¬ 
rect. 


Section 5 appears in full in appellant’s brief, page 7. It 
directs the Secretary of the Treasury to fix a reasonable rate 
of compensation for overtime services of inspectors, store¬ 
keepers, weighers and other customs officers and employees 
who may be recpiired to remain on duty between the hours 
of o f). m. and 8 a. m., or on Sundays or holidays, to perform 
services in connection with 


“the lading or unlading of cargo,” 

“or the lading of eargo or merchandise for transpor¬ 
tation in hond, or for transportation with benefit of 
drawback,” 

“or in connection with the receiving or delivery of 
cargo on or from the wharf,” 

“or in connection with the lading, receiving or ex¬ 
amination of passengers’ baggage.’’ 


The last clause was inserted bv the Act of 19'JO. 

Section o, as originally passed in Ifill, clearly on its face 
dealt only with vessels. Th(‘ wonl “cargo” is enough to 
show that the reference is to shijjs. (See 1) C. J. T2f)*2.) 
(’argo is the haling of ii ship oi* ves.^cl. V. S. Dewey ISS 
V. S. 27)4. So the words “unlade*’ and “wharf” are terms 
ii]»propriate to vessels. 


In 1920 the amendment <lealing with baggage did not 
enlarge the entire scope of the section, but referre<l only to 
baggage coming in by ve.<sel. 

That this is so is clear from the history of the statut(* as 
stated by Mr. Justice Hrandias, 207 V. S. 512. 

When the amendment of 1920 was juesented to the Sen¬ 
ate, the spokesman of the ('ommittee explained that it re¬ 
ferred merely to the baggage taken off ships at night {Ibid, 
513). 
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Stress is laid by appellant’s counsel on the words “in ac¬ 
cordance with” and it is argued that this means “after the 
manner” of Section 5 (Brief 19). We submit that this lan¬ 
guage in Section 431 means simply that the bond required 
by Section 431 is to secure the payment of the extra com¬ 
pensation which is provided for by Section 5. 

It is not the object of Section 431 to change the re¬ 
quirements as to the payments of compensation; Section 451 
recognizes Section 3 as it is, and merely provides for the 
giving of security and for the ]»ayinent of such extra com¬ 
pensation as is required to be made by Section 3. 

iVppellaiit’s counsel argues that the giving of this bond by 
land carriers would be absurd if they are not to pay the com- 
j)ensation. 

lie overlooks the fact that Section 431 requires the giving 
of bond bv all carriei*s. 

The conditions of the bond are identical, whether ap- 
]>licable to every carrier or not. There is nothing absurd in 
having a general form of bond to be given by everyone. 
The first requirement, to j)revent a loss by imson of non¬ 
payment of duties, is applicable to everj'body. 

The second requirement, to pay extra compensation, ad¬ 
mittedly is not applicable to all land carriei*s. 

Appellant’s counsel calls attention to the fact that at some 
points on the international border the volume of business 
warrants 24-hour .‘service (Brief 21). 

This means that at those points the railroads are not asked 
to pay for the services of inspectors by night. Nevertheless, 
those railroads give the same bonds as the water carriers. 
There is no absurdity in requiring this provision in the bond, 
even though it is inapplicable to them. 

3m 
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The real absurdity would consist in rendering this service 
free to strong and powerful railroads and compelling weak 
and poor railroads to j)ay for it. It surely was not the inten¬ 
tion of Congress to discriminate by compelling them to pay 
a tax which was not impo.'icd on their rich rivals. 

Appellant’s counsel argues that the reason for the new 
construction which they give to Section 5 lies in the injustice 
of compelling inspectoi*s to e.xamine baggage coming in by 
railroad without extra com[)ensation, while their asso<*iates 
performing the same duties on water craft are paid extra 
(Brief 20, 21). 

Counsel state that it was to remedv this condition that Sec- 

%/ 

tions 450 and 451 of the Tariff Act were passed, ('ounsel 
give no authoritv for this statement. We have carefullv 
examined the Committee reports and the several drafts of the 
Tariff Act of 1922. Nowhei-e is there the slightest sugge.s- 
tion that Sections 450 and 451 were intended to provide extra 
eomj>ensation to anyone, nor to rectify any supposed in- 
etpiality among customs employees. 

If counsel are giving a mere conclusion, that is disproven 

bv the records when Section 5 was amended in 1920. 

% 

At that time Congress was sj)eci(ically informed that the 
intention of the amendment was to ivmedy the injustice then 
exivSting under which inspectors of cargo on water craft were 
paid e.xtra compensation while inspectors of baggage work¬ 
ing side by side with them received nothing. Mr. Justice 
Brandeis quotes the .statement of Senator Calder, 257 U. S. 
513. In our brief on the prior hearing, we quote from th(‘ 
congressional debates and committee reports to show that this 
was the only object of that amendment. See appellee’s brief, 
case No. 3720, pages 7, 15. 
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If Congre;?j5 or the Treasury Department thought there was 
any such injustice as counsel refer to, it would have been 
called to the attention of Congress in 1920 and the amend¬ 
ment would have been broad enough to include the examina¬ 
tion of baggage coining in by railroad as well as by water. 
'Pile injustice of discnnhnating among the railroads would 
he much greater than that here complained of. 

The Government can easily remedy that supposed in¬ 
justice by j)utting on extra employees or by itself paying 
(‘xtra comj>ensation to its own employees. But it should not 
he lemedied by attempting a forced and strained eonstmetion 
of the present law. 

J. Tlte Tariff .1(7 o/ 1[U2 lIV/x Mcrc\\j a Restatement of the 
Kxistinfj Law and not Intended to Change the Law. 

That this was the intention of Congress is clear from Com¬ 
mittee rci)orts numbered 1207 and 1223 of the 67th Congress, 
iSecond Session. 

Nowhere in the rej)orts or debates is there any reference to 
this case or that of International Ttailroad Company v. David¬ 
son. The purpose of the enactment of Sections 450 and 451 
are indicated by the following exceipts from the report of tlie 
House managei's: 

'‘On amendment No. 1757: The House bill made 
no distinction between merchandise and baggage. 
4'hc existing law and })ractice makes such distinction, 
and the Senate amendment retains this distinction. 
The necessaiy amendments are made throughout 
Title IV; and the House recedes” (page 13682, Cong. 
Hec.). 
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‘*On amendment No. 1772: The Senate amendment 
provides that a vessi*! arriving in distress is not re- 
tjuired to make entry, a provision of existing law 
omitted in the House hill; and the House recedes’’ 
(page lo()S2). 

“On amendment No. 1807: The House hill was a 
codification of Sections 2801, 2802, 2804, and 2800) 
of the Revised Statutes. The Senate amendment 
strikes out the provision in the House hill and rewrites 
the section in order to make it conform, with minor 
changes, with existing law and practice; and the 
House recedes” (page 13G82). 

”On amendment No. 1802: The Hou.se bill pro¬ 
vided that in ease the j)erson in charge of the sealed 
car fails to ])roceed promptly to the port of de.stina- 
tion and deliver the merchandise he shall he sui)ject 
to a penalty e(pial to the value of the merc*handise if 
subject to duty, or subject to a penalty of if the 
merchandise is free of dutv. The Senate amendment 
stlikes out this revision and mv/ore.s cj'ififinf/ latr, 
which imposes a penalty in such case of not more 
than S?1,000 fine or impri.sonment for not more than 
five years, or both, regardless of whether or not tlu* 
merchandise is subject to duty; and the Hou.'ie rc“- 
cede.s” (page 18(182). 

“On amendment No. 18f)8: The Semate amendment 
strikes out this section and restores existing law“ 
(Cong. Ree. 18088). 

“On amendments Nos. 2415, 2417, 2418, 24lit. 
2420, 2422, 2428, 2424, 2425, 2420, 2427, 2428, 
and 2420; Title 1\' of the Hou.^e bill contem- 
f>lates a comjdetc codification of the law relating to 
customs administration. Sections 043 and 044 of the 
House bill repealed the sections of the Revised Stat¬ 
utes and the acts and parts of acts .so codified. The 
Senate amendments abandoned the attempt to pre- 
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pare a complete code and confined Title IV to a re¬ 
vision, codification and reprint of the more important 
customs laws. The Senate amendments strike out 
the rc])eal jirovisions of the House bill and substitute 
a repeal of the sections of the Revised Statutes and of 
the acts and parts of acts which are so revised, codified 
or reprinted, or which have been supei'seded or which 
ai*e now obsolete; and the House recedes on all of the 
above amendments excej)t amendment No. 2415, on 
which it recedes with an amendment inserting certain 
obsolete seeticnis of the Revised Statutes which had 
been rejiealed in the House bill but which the Senate 
amendment failed to repeal’’ (i)age 13686). 

‘H)n amendment No. 2431 : The House bill pro¬ 
vided that the provisions of this title arc declared to be 
a revision and codification of the laws modified or re- 
pealed and are to be .so held and construed. The 
Senate amendment strikes out this provision because 
the ordinarv rules of statutorv construction should 
apply; and the Hou.'se recedes” (i)age 13686). 

3. The Tariff Act Preserres the Dktinctioa Between Com¬ 
merce nitJt ('onti(/uotis Countries and That With Other 
Fo rei(jn ( V> a n t ries. 

Section 45t) of the Tariff Act as it left the House of Repre¬ 
sentatives read as follows: 

‘*Si:rTi()N 4r)t). Imports from contiguous coun¬ 
tries: All ves.^els or vehicles or merchandise imported 
therein arriving in the United States from a con¬ 
tiguous country, sliall be subject to all the provisions 
of law relating to vessels and merchandise imported 
therein from other countries by sea unless otherwise 
provided by law or by regulations prescribed by the 
Secretarv of the Treasure.” 

V % 


This section was stricken out, thus indicating an intention 
to jueserve the distinction. See Judge Hazel’s oj)inion in 
International Railway (’o. r. Bradley, a|)j)endix hereto. 

In International Railway (’oinpany r. Havidson, th(‘ Su¬ 
preme Court pointed out that two distinct systems for tin- 
examination of articles coming from foreign countries were 
created hy (’ongress and have heen continued, and that there 
arc special provisions relating to importations from con¬ 
tiguous countries (257 V. S. old). 


Part 2 of Title 1, the administrative ]»rovisions of the 
Taritf Act of 1022, contains the statutes relating to these' two 
systems. The distinction has been preserved. 

The system applying to foreign ports (»r places is iuenr- 
porated in sections 402 to 45S. Commerce with contiguous 
countries is provided for in sections 450 to IGG. 

A few comparisons arc enough. Sections 42)2 and 42)5 
deal with ships’ stores. Both refer to manifests of shi|».s’ 
stores. The lii-st, apj)lying to foreign ports and ])laccs. pi‘o~ 
vides a penalty of forfeiture. The second j)rovides for a fiiu' 
and imprisonment and no forfeiture. 

Sections 433 and 450 both j)rovidc for reports (4 arrival. 
The first allows 24 hours and the seeond provides for an im¬ 
mediate report. The first provides for a report, whether or 
not merchandise is earned, while the second recpiircs a rcj»ort 
only if merchandise is earried. It provides a penalty of tine 
and forfeiture not included in the first section. 

Again, sections 334 and 441 regulate the entry of such 
vessels “from foreign jmrts and places,” with specific refer¬ 
ence to foreign vessels and American vessels and .«pecific pen¬ 
alties for failures to conform and with specific exceptions. 
Corresponding provision is found in Section 4G0 covering 
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c-oinniorce from a contiguous country, only in case the vessel 
or vehicle contains merchandise. The penalties prescribed 
in the two cla.sscs of sections are again difterent. 

The reason for the din’crcnce between the two systems is 
shown in sections 401, 402, 403, which provide for imme¬ 
diate inspection of the merchandise and baggage brought 
from contiguous countries. There is no such provision for 
immediate in.'^pcetion of merchandise and baggage brought 
from “foreign ports and places.” The intention is obviously 
to avoid unneees.^arv delav in the former ea.se. Section 447, 
448 and 449 provide for ordinary lading, preliminary entry 
and emergency unlading of vessels arriving from “foreign 
ports or places” whether or not they contain merchandise. 

Another patent distinction between the two groups of 
sections constituting the two .systems of customs collection, 
the one for ve.^sels arriving from foreign ports and places 
and the other for ve.ssels and vehicles from contiguous coun¬ 
tries, ai)i)ears at Section 448 when compared with Section 459. 
Section 448 declares that no merchandise, j)as.sengers or bag¬ 
gage shall be unladen from any vessel or vehicle from a for- 
1 ‘ign i)ort or place until entry of the vessel or report of the ar- 
lival of the vehicle has been made and a permit for unlading 
issued />// tJtc collector. After unlading the merchandise and 
l>aggage must he retained at the place of unlading until entry 
thereof is made and permit for delivery granted. Entry, as 
."hown hv Sections 434 and 43)5, is a verv serious and com- 

V ' C/ 

plicated matter. Contra.<t these provisions with those of 
459, where, not the collector, hut any customs officer may 
p(*rmit a vehicle or a vessel to proceed iidand or to discharge 
merchandise, pas.senger.s or baggage upon the report of ar- 
lival to the customs-house of the customs officer nearest the 
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place where the vessel or vehicle crosses the lx)undary line. It 
is apparent that the object has been to make continental 
traffic into the Ihiited States as expeditious as possible. 

Sections 4.‘)() an<l 4ol lu*re eonsi<lered are obviously a part 
of the provisions applying to arrivals by sea and not from 
contiguous countries. Not only do they refer, as the other 
sections within their class, to ‘‘vessels from foreign ports or 
places/' but the very titles of sections show that they are sub¬ 
sidiary parts of Section 447—that is to say, Section 447 is 


entitled “Unlading—Places,” and Sections 450-431 are en¬ 
titled ‘‘Same—Sundavs and Holidays/’ and “Same—Bond." 

Section 4(i0 and the following sections are taken from Sec¬ 
tions .‘>114 and .‘>115 of the Pevised Statutes, somewhat 
amended, and apply, as we believe, to both vessels from the; 
sea and arrivals from ( aiuula and Mexico, contiguous for¬ 
eign territories. It is to be observed that in this section 
neither the words ‘‘foreign ports or places," nor the words 
“foreign contiguous countries" are use<l, but that the sections 
use the words “foreign country" to embrace both. 

This distinction was recognized by the Circuit Court of 
Appeals for the Ninth ('ireuit, in U. S. v. One (las«>liue 
Launch,183 Fed. 4. 


-L The iJiiitricf ('ourt jur tin Wcfftern I)i.strict of Xeiv York 
Held That tJte Tariff Art Did Xot Dnlar(/e Section J to 
Include Arricals hif Trains fr(nn an Adjacent Conntru. 


After the pa.<sage of the 'rarill Act, the Secretary of the 
Treasury again endeavored to comi)el the International Pail- 
way Company to pay the cost of examining baggage of jver¬ 
sons arriving in the United States bv trollev ears and bv foot 
over its bridge. 



The International Railway Company again took the matter 
to court and the case was heard before District Judge Hazel. 
His oj)inion delivered in December, 11)23, but not reported, 
is ])rinled in the appendix hereto. 

He held that Section o had not been broadened as con- 
lcndc<l by ai)pellant. Among other things he said: 

“The purpo.'se of the enactments was, 1 think, to re¬ 
vise and codify the administrative provisions specific¬ 
ally relating to customs laws without intending to give 
them such broadening effect as to include arrivals 
by trains or cars from an adjacent country, ♦ * * 

“The adjudications and arguments advanced by the 
(lovernment in opposition to this view have been ex¬ 
amined by me, but 1 am nevertheless persuaded that 
Sections doU and Jo I under consideration merely 
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apply to arrivals by .<ca, and not to arrivals by trolley 
cars from a contiguous country.” 


In Port Huron Sarnia Ferry Company v. Lawson, 292 
Fed. 2lb, and Niagara Ferry and Trans[)ortation Company 
r. Hradley, not reported, it is held that Section o applies to 
ferrv boats. These decisions are consistent with the decisions 
of this and the Supreme Court. Ferry boat.s, of course, are 
water craft. 


III. The Imposition Cpoii an Importer or Carrier of a 
Tax in Order to Oive a Bonus to government Em¬ 
ployees is rnconstitutional. 

A. The Imtositiox of Such a Tax is for a Private Pur- 
I’osE. Pr IS Also the Taking of Private Property 
WiTiioi'T JrsT Compensation. 

Under the .statutes heretofore cited the pay of an in¬ 
spector of customs is fixed by law. Under Section 2733 
4r 
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R. S. it was $3 per day. The Act of March 4, 1909, 35 Stat. 
1065, authorizes the Secretary to increase the compensation 
not to exceed $6 per diem. 

Section 1760 expressly forbids a customs employee to 
receive compensation from any imjmrter, and the reason for 
this i.s obvious. 

The Act of March .*>. 1017, 30 Stat. 1106, applies this 
provision to all officials and employees of the United States 
and not only forbi<ls them to receive compensation from 
others, but also forbids others from makinjj: contributions to 
a (lovernment official or employee for services performed for 
the Government of the United States. A violation of this 
.<tatute is jiunished by fine or imprisonment or both. The 
pertinent .statutes are collected in the appendix. 

In U. S. V. Garlinger, 160 U. S. 316, decided 1808, the 
Supreme (,'ourt held that the wonl “day"’ used in Section 
*2733, meant a calendar dav. The court reviewed earlier 
decisions holding; that a Government employee whose salary 
was so fi.xed was not entitled under any circumstances to 
recover from the United States extra eomj)ensation for 
services performed by him for the United States. 

It thus appears that the inspectors and other officials men¬ 
tioned in Section 5 of the Act of 1011 an* employed by the 
(lay by the United States and are paid a daily wage for all 
of their services; if they are recpiired to work 16 or 24 hours 
on one calendar dav, thev can receive onlv the statutorv 
allowance. 

A reipiirement by Congress that a carrier or importer pay 
money to a customs insi)octor for j)erforming his duty at 
night is an attempt to give the money of the carrier or im¬ 
porter to the in.«peetor for performing the services for wbieb 
he is already paid by the United States. Such a payment is 
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a gratuity. The purpose is a private one and not a public 
one. 

It is a public duty to pay an employee of the United States 
for liis work. The statute ti.xes the compensation which the 
United States shall pay him and the time which he shall 
work. The Government employee is not entitled to any¬ 
thing else. 

It is fundamental that a ta.x may he imposed only for a 
])uhlie purpose. In Gray’s Limitation of Taxing Power, 
sections IhO and 170, it is said: 

“In all the definitions of taxation and taxes, ono 
element appears most prominently, to-wit: the neces¬ 
sity for a public pur]>ose to justify the exercise of the 
taxing ]K)wer. No prineij^le of law is better estab¬ 
lished than this: That taxes can only be laid for 

t.’ 

])ublie j)ur])oses; and that a tax laid for a i)rivate pur- 
))ose, or to bestow some private heuefit upon some in¬ 
dividual or individuals, is void, regardless of the ab¬ 
sence of express constitutional provisions. * * * 

This limitation upon the taxing power is based upon 
and derived from the inherent purposes of the state 
as a social organization.” 

leading ease is Cole r. La Grange, 113 U. S. 1, G, where 
the Supreme Court said : 

“The general grant of legislative power in the 
(Constitution of a State d()es not enable the Legis¬ 
lature, in the e.xercise of either of the right of enn- 
nent domain, or of the right of ta.xation, to take 
private property, without the owner’s consent, for any 
hut a public object. Nor can the Legislature author¬ 
ize counties, cities or towns to contract, for private 
ohjeets, debts which must be paid by taxes. It can- 
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not, therefore, authorize them to i&sue bonds to assist 
merchants or manufacturers, wliethcr natural per¬ 
sons or cor])orations, in their ])rivate business. These 
limits of the lej^islative j)o\ver are now too firmly 
established by judicial decisions to require extended 
argument upon the subject.’’ 


In this case the Supreme Court held invalid bonds issued 
by a city by way of donation to a private manufacturing 
corporation. 

In Miles IManting Company r. Carlisle, o App. (’uses 1). 
bSS, loO, this (V)uri held unc(nistitutional the provisions of 
the Act of October 1, ISOO, granting bounty to sugar pro¬ 
ducers. The decision was based on the ground that this was 
a private ami not a j»ublic ])urpo.-e. The autlnnities are 
cited at length in that opinion. 

In Haltimore ct Eastern Shore K. K. Co. r. S]>ring, 80 Md. 
olO, 27 L. ]\. A. 72, after the railroad had gone into the 
bands of a receiver, the otlicials of Talh<>t ('ounty proposed 
to issue certain bonds for the a.s«iistance of the road. Tin* 


statute under which the Ixnids were to be issued provided 
that the proceeds of tlie l)onds sh(nd<l be used to pay the 
county’s subscri])tion to the capital stock of tlu* railioad 
com|)anv, but that the railroa<l company should file with 
the county commi.«sioners an agreement authorizing the lat¬ 


ter to lirst pay the claims of residents of Talbot (’ounly 
against the railroad company. The Court of A})pcals found 
that the insolvency of the railroad was hopeless, and that in 
substance the effect of the is-^iie of the bonds would be to 


le\'y" a tax upon the property of all the citizens of Talbot 
County to pay to certain residents thereof the claims due 
them by the insolvent railroad company, and that this was 
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a [nivate {jurpose and not one of tlio objects of taxation. 
The court therefore athrmed a decree restraining the com- 
niis.'^ioners from issuing the bonds. 

It is unnccesvsarv to cite further authorities. The in- 
spcctors and other employees of the Government are paid 
adeipiate salaries by statute. Any further payment to them 
out of private funds is a private gift and nothing else. 


Ih ThK liKoriKKMENT THAT THE SMALLER KoADS PAY FOR 

Nujut Inspection While it is Fcrnishkd Free to 
THE Laroer Ikailroads is a Deprivation of Property 
W iTiiocT Di e Process of Law. 


Where the volume (►f business is large, the Government 
maintains a 24-liour inspection service at the Canadian bor- 
<lcr (Appellant’s Prief 21). 

At such ]>laces the Government j»ays the regular wages to 
th(' inspectors and makes no effort to collect from the car- 
riel's or importei*s. 

Thus the Government discriminates between the large and 
the .''inall import(*r or carrier. In all case's within our knowl¬ 
edge wheie discrimination has been sustained bv the couils 
as a reascniahle classification, the small concerns have escaped 
an<l (he ta.xes have been imposd on the large and rich con- 
c('rns. It is unjust discrimination to reverse the usual classi¬ 
fication and to impose the tax only on the small importer or 
carrier who rcfjuires but slight senice at the hands of the 
Government. This discrimination rendei's the statute in¬ 
valid. 


The 5th Amendment provides that no person shall *‘be 
deprived of life, liberty or property without due process of 
law.” 
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The 14th Amendment apjdies this provision to the States 
and also provides tliat no State shall “deny to any pei*son 
within its jurisdietion the e<pial proteetion of the laws.” 

d'here is no substantial ditVerenee between the require¬ 
ments of due ])roeess of law contained in the Fifth ami in 
the Fourteenth Amendments (( arroll r. (Jreenwieh Insur¬ 
ance Co., 101) V. S. 401, 410; Twining v. New Jei*sey, '211 
r. S. 78, 101). 

They are alike in terms and alike in meaning;. 'Phe pro¬ 
vision for the equal protection of the law of the Fourteenth 
Amemlment, no doubt, em]>hasi/.(‘s the necessity foi‘ jnoper 
ehii^sitication in State ta.\ati<»n, but it does not create this re- 
(piirement. 'Phe due-j)roce.<s clause aloue would be equally 
etfeetive for this purpose (Metieehee's Due Froce.'^s of Law. 
pp. 00-04, 311). Indeed, nothing could be d(‘emed a moit* 
inherent recpiirement of due proee.s< of law in ta.xation than 
ecpiality amonji; the same class under like conditions. 

In Southern Railway (o. r. (Ireen, 210 F. S. 400, 417. 
Alabama imj)osod a tax upon non-resident railroa<ls doiiiLi 
business therein, but did not impo.^e that tax upon railroad 
corporations of the State doing the same character <»f Imsi- 
ness. It was held that this was an arbitraiT and fanciful dis- 
tinction and was a denial of the ecpial protection of the laws. 

So in the present case the attempt to impo.<e a tax on tlu* 
small railroads alone is a violation of due process, and, there¬ 
fore, invalid. 


It is, therefore, respectfidly suhmitted that the decrees 
appealed from are correct and should he sustained. 

(lEORGE F. SNYDER. 
.IFLirS I. PEYSER. 

JESSE C. ADKINS, 

Attorneys for Appellees. 
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APPENDIX. 


1‘^XTHA Skuvick. —No allowance or compensation shall 
Itc made to any oliicer or clerk, by reason of the discharge of 
duties which belong to aiiv other oflicer or clerk in the same 
nr any oth(*r Department; and no allowance or compensation 
shall be made for anv extra services whatever, which anv 
ntlicer or clerk may be required to perform, uidess expressly 
authorized by law (Section 17(>4, 1\. S. V. S.; S Fed. Stat. 

Ui:sTiu(’Ti()N ON Payment for Services. —No oHicer 
ni- clerk whose duly it is to make payments on account of the 
salary or wages of any oflicer or pei’son employed in connec- 
linn with the ciistoms or the internal revenue service, shall 
make any payment to any oflicer or person so enq)loyed on 
account of services rendered, or of salary, unless such officer 
(»r person so to be jiaid has made and subscribed an oath that, 
during the j)criod for which he is to receive pay, neither he, 
nor any member of his family, has received, either pei*son- 
ally or f)y the intervention of another j)arty, any money or 
compensation of any descri})tion whatever, nor any prom- 
is'-s for the same, cither directly or indirectly, for services 
ii udere<l or to bt‘ naidered, or acts j)erformcd or to be per¬ 
formed, in connection with the customs or internal revenue; 
or has juirchased, for like sen ices or acts, from any importer, 
if alliant is connected with the customs, or manufacturer, if 
atliant is connected with the internal-revenue service, eon- 
sigiUM', agent, or custom-house broker, or other person whom- 
soevt'f, any merchandise, at less than regular retail market 
jirices therefor (Sec. 17b0 P. S. V. S.; 8 Fed. Stat. 940). 

'I'hat on and after Julv first, nineteen hundred and nine- 
teen, no (lovernment official or employee shall receive any 
salary in connection with his services as such an oflicial or 
employee from any source other than the (lovernment of the 
L'nited States, except as may be contributed out of the treas- 



ury of any state, county, or municipality, and no person. 
a.«soeiation, or coi*f)oration shall make any contribution to, 
or in any way supplement the salary of, any Government otti- 
cial or employee for the services j)erfornie<l by him for the 
Government of the United States. Any per.<on violating]; any 
of the terms of this provi.'jo shall l)e deemed jiuilty of a mis¬ 
demeanor, and upon convicti(ui thereof shall be punished by 
a tine of not less than $1,000 or imprisonment for not less 
than si.x months, or by both such fine or iinpri.soninent as 
the court may determine. 

Act of March d. 1017. :’.0 Stat. 1100. 
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DISTRICT COURT OF THE UNITED STATES, WEST¬ 
ERN DISTRICT OF NEW YORK. 

International Railway Company 

VB. 

Fred A. Bradley, ok Collector of Customs of the Ninth Cus¬ 
toms District of the U. S., etc., ct al. 

Action for Injunction. 

Cohn, Chorinann & Franchot (Biisil Robillard, Esq., of 
counsel), Niagara Falls, N. Y., for [)laintiff. 

William J. Donovan, U. 8. attorney, Buffalo, for defendant. 

Hazel, District Judge: 

The sole question involved herein, as appears hy the plead¬ 
ings and suppoi-ting afhdavils upon which the case was heard, 
is whether the Tariff Act of lh*2*2. Secs. dolMol, changed or 
modified the Act of lh*20, amending Sec. 5 of the Act of Feb¬ 
ruary 13, Ihll, so as to reipiire plaintiff, as licensee, to pay 
customs officials for their woik on Sundavs and holidavs at 
tlie International toll bridge extending across Niagara River 
at Niagara Falls, New York, in the operation of trolley cars 
carrying })as.sengei*s from ( anada acro.^s the toll bridge. In 
International Ry. Co. r. David.^on, *257 U. S. 500, the Su- 
]>reme Court decided that the Acts of 1911-19*20, authorizing 
special permits for lading and unlading of ve.'isels and other 
conveyances, and empowering the Secretaiy of the Treasury 
to fix com])ensation of officials for their work on Sundays and 
holidays, to he paid by the licensee, did not apply to plain¬ 
tiff nor to the oj)eration of its passenger trolley line of cars; 
and that the amendment relating to overtime work hy cus¬ 
toms officials and payment of extra compensation in connec- 

5 a 


tion with lading or unlading of cargo or examination of pas¬ 
sengers’ frttggage did not apply to arrivals from Canada on 
plaintiff’s trolley cai*s. Prior to 1911 vessels arriving at a ]>ort 
of eiitrv would not he unloaded until davtinie hecause of the 
ahseiiei* of eiistonis inspeetoi*s. The Act of Feb. 3, 1911. 
authorized lading or unlading cargo at night but required 
s|)ecial license so tf) do from the Secretary of the Treasury, 
and a bond holding the United States harmless from losses 
and liabilities on account thereof. The Secretarv of the* 

t. 

Treasurv was authorized to fix a reasonable rate of extra com- 
pensation for night work to ins|K*ctoi*s “in eonnection witli 
the lading or unlading (»f tlie eargo at night,” to he j)aid 
by the licensee. There was no mention of })as.sengers’ baggage 
or payment to the examining inspector for overtime work on 
Sundavs and holidavs. In the vear lf>*20. however, extra 
eomj)ensation for jauforming .<erviees in eonnection with 
lading or unlading the eargo or examining passengers’ bag¬ 
gage was included but tlie provisions were apparently limited 
to cargo-carrying ves.<els to the exclusion of vessels transjjort- 
ing passtuigers. They were enacted juvsumably because of 
the pecuniary benefits derived by vessels arriving from for¬ 
eign ])orts and places to whom inspection and nnloading at 
night. Sundays and holidays was a saving of time and ex¬ 
pense. ami for this reason no <lonbt payment by them to cus¬ 
toms inspectors for overtime work was required. No such 
benelits and advantages are obtained by plaintiff in the opera¬ 
tion of its trolley ears, no im‘rehandi.*ie l)eing biought in by 
them, and the examination of pa.s.<engers and their baggagt* 
being in the main simply a governmental .service. 

The Su])reme (’ourt. in the Davidson ease, decided that the 
statutory re(]uirement of “entry of ve-S'^els and due report of 
other eonveyanees’’ did not disclose an intention to make it 
applicable either to toll bridges or the riundng thereon of a 
line of pas.<enger trolley ears. The learned court i)roceede<l 
to say that Congre.'is had created two distinct systems for the 
e.xamination of articles (‘oming from fV>reign countries; one 
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dealing with merchandise, and the other with passengers’ 
baggage and personal effects; that Secs. *2799 to 2802, inclu¬ 
sive, deal witli articles from foreign ports and places while 
(►ther provisions dealt witli articles coming from contiguous 
countries. 

The Tariff Act of 1922, providing for the issuance of a 
special license, reads as follows: 

‘‘Skc. doO. Same—Sundays and Holidays.—No 
niercliandise, baggage or i)assengers arriving in the 
Tnited States from any foreign port or place, and no 
bonded merchandise or baggage being transported 
from one port to another, sliall he indaden from the 
carrying vessel on Sunday, a holiday, or at night, 
cxcej)t under special license giaiited by the collector 
under such regulations as the Secretary of the Treas¬ 
ury may prescribe. 

‘‘Sk(’. dol. Same—Ibuid.—Hefore any such special 
license to unlade shall be granted, the master, owner, 
or agent of such vessel or vehicle shall be required to 
give a bond in a penal sum to be fixed by the collector 
conditioned to indemnify the Tinted States for anv 
lo.<s or liability which might occur or be occasioned 
by rea.<on of the granting of such special license and 
to pay the compensation and (*xpenses of the customs 
(dhcei's and employees wlio.se services are required in 
connection with such unlading at night or on Sun¬ 
days or a holiday in accordance with the provi.dons 
of .section o of the Act entith'd ^\n Act to provide for 
the lading or unlading of vessels at night, the pre¬ 
liminary entry of vessels and for other jiurposcs,’ ap¬ 
proval February 19, 1911, as amended. In lieu of 
such boml the owner, oi- ag(*nt of any ve.sscl or vehich* 
or line of vessels or vehicles may execute a bond in a 
penal sum to be fixed by the Secretary of the Treas¬ 
ury to cover and include the issuance of special li- 
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censes for the unlading of vessels or vehicles belonging 
to such line for a period of one year from the date 
thereof.” 


Idle seojK* of tliese sections in iny opinion does not include 
the arrival of l)aggage or passengers on trolley cars from a 
contiguous country. There is no perceivable intention in the 
language employed to change or modify the e.xisting law, un- 
l(*ss th(‘ delinitiou of the word “vt'hicle” (Sec. 401 ) imparts 
a broadening etlVet and one tliat will include trollev cars ar- 
riving from a eontignons country. The <le(inition in terms 
ineliuhs “every description of carriage oi* other contrivance' 
used, or capable of being used as a means of transportation on 
land or through the ail/' Notwithstanding this hroa<l deh- 
nition it is ne'cessarv to ase(*rtain from thi* action of the com- 
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mitte'c of both Houses as t<» the U'gislative intention. To r('- 
(piire payment by ]»laintifl‘ of e.xtra compensation for work 
on Sninlavs and holidavs \v<»nld lx* in the nature of a ta.\, 
and hence the rule obtains that a ta.xing provision d<x*s not ac- 
eomjilish any pnrj)ose other than that s]M*eilieally mentioned. 
The discussions in eommitlee made* no re'feri'iiee to the Haviel- 
.<on ease or to the ease* e)f Me'lhai v. M. St. 1*. and S. Kd., 
l'e*d. whie'h hael <lee*ided prior te) the* Tariff Ae*t of ltl2- 
that the* Act of 11)20, anu'iiding the* Ae't of 1011. di<l n<»l 
apply to railroad trains arriving from a e'ontignons e*onntry. 
d'he* pnrjxise* of the enactments was, I think, to revise ami 
e-oelify the* administrative* ]H‘ovisions stx*eifieally relating to 
e'ustenns laws, without intending to give them ,sneh broaden¬ 
ing efleet as te) include arrivals by trains or ears from an ad¬ 
jacent ee)nntry. The word “vehicle,” it is true, was an en¬ 
largement e)f the IIe)nse hill of the word “ve\«!se*l,” hut it was 
nse'd te> inclnele arrivals by ,»^ea of hydreiplanes eir other air 
e*raft arriving fre)m a foreign port e)r place. If Congress had 
inteneled te) include trollev cars it no doubt would, in view e)f 
the Davielson case, have u,seel clear and definite language to 
express its intention. The elestinetie)n between arrivals of 


vessels from a foreign port or place and from foreign con¬ 
tiguous country has long been recognized in the administra¬ 
tion of customs law. Different manifests, entries, reports, li¬ 
censes and penalties a|)ply to the different systems. The dif¬ 
ference between 8ees. 433 and 459, which provide for reports 
(»f arrivals, is marked. The first applies to arrival of a vessel 
from any foreign j)ort or place which is allowed 24 hours 
to make rej)ort of her arrival to the customs oflieer, while Sec. 
451) relating to arrivals from a contiguous country requires 
making an immediate report to him on entry. Other pro¬ 
visions hearing upon this point make it clear that these two 
.'systems of collecting customs are governed and controlled by 
different statutory ju’ovisions. The adjudications and argu¬ 
ments a<lvanced by the (lovernment in opposition to this view 
have hec'U e.xamined by me hut 1 am nevertheless persuaded 
that Secs. 450-451 under consideration nicrly apply to arrivals 
l>y .<ea and not to arrivals of trolley ears from a contiguous 
country. This conclusion is supported I think by Senate 
document Xo. 1S7 which contained an amendment to the 
ctlVct that all vessels or vehicles or merchandise imported 
ther(‘in coming into the United States from a contiguous 
country should he subject to the same provisions of law re¬ 
lating to arrivals by sea but this proposed amendment was not 
accepted by the Senate and the Ilou.'^e receded. 

My conclusion is that the Tariff Act in question has not so 
modified or changed the jirior act as to include a requirement 
that plaintiff give a bond as a condition of obtaining a special 
license to discharge its passengers and their baggage on Sun¬ 
days, holidays or at night. 

Under the sti[mlation of the f)arties a final decree for per¬ 
manent injunction may be entered as prayed without further 
]H’oof. 

JOHN R. HAZEL, D. J. 

Dated December 20, 1923. 


(599G) 


